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Resumen

Tras el transcurso de casi dos décadas desde la aprobacion del Protocolo de
Palermo, estamos en condiciones evaluar criticamente si se ha consolidado un régi-
men transnacional eficaz que permita la asistencia mutua eficaz en materia penal o si,
por el contrario, continua tratandose de un régimen fragmentado. A pesar de la armo-
nizacion del concepto de trata, una defectuosa comprension de su naturaleza abusiva
ha dado lugar a lecturas muy singulares del fendmeno reflejadas en las normativas
domésticas, por ejemplo, estableciendo un delito de trata donde no se exige el empleo
de ciertos medios comisivos. El objetivo de este trabajo consiste en ofrecer una refor-
mulacién del paradigma de la trata, poniendo el foco en lo que convierte la trata en
una practica abusiva o «de explotacion» per se: la utilizacion de ciertos medios y no
unicamente las finalidades de explotacion. Este cambio de paradigma, ademas de ser
util para acometer los desafios que plantea la cooperacion interestatal, nos ayuda a
identificar las conductas relevantes en términos de explotacion y permite abordar las
criticas de los que —en ocasiones, acertadamente— ven en el régimen contra la trata
una herramienta de control migratorio mas.
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Palabras clave

Trata de seres humanos. Explotacion. Protocolo de Palermo. Cooperacion
interestatal.

Abstract

Almost two decades after the adoption of the Palermo Protocol, we are now able
to critically assess whether an effective transnational regime has been consolidated to
enable effective mutual assistance in criminal matters or whether, on the contrary, it
remains a fragmented regime. Despite the harmonisation of the concept of human
trafficking, a flawed understanding of its exploitative nature has led to very unique
readings reflected in domestic regulations, for example by establishing a trafficking
offence where the use of certain means of commission is not required. The aim of this
paper is to reformulate the trafficking paradigm, focusing on what makes trafficking
an abusive or exploitative practice per se: the use of certain means and not just the
purposes of exploitation. This paradigm shift is useful for tackling the challenges
posed by inter-state cooperation. Furthermore, it helps us to identify the relevant
behaviours in terms of exploitation and allows us to address the criticisms of those
who -sometimes rightly- see the anti-trafficking regime as yet another migration
control tool.

Keywords

Human Trafficking. Human Exploitation. Palermo Protocol. International
Cooperation.
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SUMARIO: INTRODUCCION. 1. La trata como prdctica de explotacion.
1.1. ;Por qué es necesario la redefinicion del paradigma desde el que
se aborda la trata de personas?. a. La trata de seres humanos: una de-
finicion imprecisa. b. Incorporacion del delito de trata en las legisla-
ciones nacionales: jestamos hablando de lo mismo?. c. La fragmenta-
cién del régimen contra la trata: ;cuales son las consecuencias?. d. La
trata desde el paradigma de la explotacion. II. CONCLUSION. BIBLIO-
GRAFIA.

I. INTRODUCCION

Desde la década de 1990, la lucha internacional contra la trata de personas
se ha visto notablemente intensificada y acompafiada de una importante accién
normativa e institucional (Milivojevic y Pickering 2013, 585-586; Atak y
Simeon 2014, 1020; Pérez Alonso 2015, 1147-1194. Sobre el papel de los
informes sobre trata de personas —77P Reports— del Departamento de Estado
de los Estados Unidos en la intensificacion del régimen anti-trata: Kelley 2017,
12; Taylor e Isgro 2018, 48-60; Villacampa Estiarte 2011, 269-274).

En el afio 2000, la Asamblea General de Naciones Unidas adopt6 la Con-
vencion de las Naciones Unidas contra la Delincuencia Organizada Transna-
cional. Junto a esta Convencién, se aprobaron otros tres Protocolos
—instrumentos adicionales que complementan el instrumento principal— que
se referian a la trata de personas, el trafico de inmigrantes y el trafico ilicito
de armas de fuego. El Protocolo de Naciones Unidas para Prevenir, Reprimir
y Sancionar la Trata de Personas, Especialmente Mujeres y Nifios (que se
conoce como Protocolo de Palermo) tiene el proposito de fomentar la coope-
racion estatal para «prevenir y combatir eficazmente la trata de personasy, y
supone un hito en la consolidacion de una definicion internacional de trata de
seres humanos (Kemp, 2001, 166; Heintze y Liilf 2016, 154-155).

Hasta entonces, el término habia aparecido en diversos acuerdos interna-
cionales durante el siglo XX, fundamentalmente vinculados a la «trata de
blancasy» o a la trata con fines de explotacion sexual. No obstante, no habia
podido definirse adecuadamente por las importantes discrepancias sobre qué
actos constitutivos debian quedar comprendidos en el ambito de la trata, cual
era su verdadera naturaleza y otras cuestiones conexas, como su relacion con
la migracion ilegal (Irwin 1996; Doezema 1998, 34-50; Grittner 1990;
Obokata 2006, 13-17; Gallagher 2010, 12; Limoncelli, 2010, 46; Iglesias
Skulj 2013, 56-57; Maqueda Abreu 2009, 9-13; Maqueda Abreu 2018, 1251-
1253). Por ello, tras explicitar en el PreAmbulo que «no hay ningln instru-
mento universal que aborde todos los aspectos de la trata de personasy, el
Protocolo de Palermo viene a colmar esta laguna.
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Uno de los aspectos mas relevantes del Protocolo de Palermo es su alto
numero de ratificaciones (174), que lo convierten en una herramienta privile-
giada para la creacion de un régimen transnacional efectivo contra la trata de
personas (Rijken 2013, 17). No obstante, la indefinicion del concepto ha
supuesto que casi cualquier actividad pueda considerarse abusiva y encajar
en el «proposito de explotacion» de la trata, lo que cuestiona la propia efica-
cia del régimen transnacional. Esto puede deberse a que el foco se ha cen-
trado, en gran medida, en el Gltimo de los elementos que conforman la
definicion internacional de la trata —el proposito de explotacion—, y no tanto
en los elementos que limitan la libertad de eleccion y que colocan a la per-
sona en una posicion en la que puede ser explotada (Allain 2019, 3-5).

El objetivo de este trabajo es ofrecer una reformulacion del paradigma de
la trata de personas, explorando la verdadera naturaleza de este fenomeno,
para facilitar la consecucion del objetivo de cooperacion interestatal del Pro-
tocolo de Palermo. Para ello, en primer lugar, se identificaran los principales
desafios que plantea la falta de seguridad juridica, por ejemplo, con relacion
a la institucion de la extradicion y el principio de doble incriminacion penal.
En segundo lugar, se argumentara que la naturaleza misma de la trata como
practica de explotacion estd determinada por el uso de ciertos medios (coer-
citivos, engafiosos, etc.), y no unicamente por el propdsito de explotacion.

1. La trata como prdctica de explotacion

1.1. (Por qué es necesario la redefinicion del paradigma desde el que se
aborda la trata de personas?

a. La trata de seres humanos: una definicién imprecisa

La trata se define en el articulo 3 del Protocolo de Palermo como un feno-
meno que incluye tres elementos: en primer lugar, una serie de acciones rela-
cionadas con el movimiento de personas, que permiten incriminar a distintos
actores dentro de un sistema complejo (captacion, transporte, traslado, aco-
gida o recepcion); en segundo lugar, el recurso a mecanismos que implican
coaccion y/o el abuso de poder, que limitan la libertad de eleccion (amenaza
o uso de la fuerza u otras formas de coaccion, rapto, fraude, engafio, abuso de
poder o de una situacion de vulnerabilidad, o la concesion o recepcion de
pagos o beneficios para obtener el consentimiento de una persona que tenga
autoridad sobre otra); y en tercer lugar, el «proposito de explotacion». A con-
tinuacion, indica que «esa explotacion incluird, como minimo, la explotacion
de la prostitucion ajena u otras formas de explotacion sexual, los trabajos o
servicios forzados, la esclavitud o las practicas analogas a la esclavitud, la
servidumbre o la extraccion de organos» (andlisis de la definicion del
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Protocolo de Palermo en: Pérez Alonso 2008, 173-188; Gallagher 2010,
25-42; y de forma mas general, en: Rodriguez Lopez 2016).

Este delito presenta algunas particularidades cuando la victima es menor de
edad, pero por ahora vamos a centrarnos en la definicion basica, que requiere
que tenga lugar la transferencia de una persona —coercitiva, engafiosa o abu-
siva— con intencion de explotarla, pero sin que sea necesario que se materialice
la explotacion (Chuang 2014, 628-629; Stoyanova, 2017, 33-43).

Es preciso llamar la atencion sobre el elemento «propdsito de explota-
cién». En la practica, el Protocolo establece un umbral minimo de protec-
cion, por encima del cual admite la posibilidad de ampliar el concepto para
incluir una infinidad de practicas que dependeran de la decision de cada
Estado (Pérez Alonso 2008, 181). En consecuencia, a cada Estado parte le
corresponde decidir, por un lado, la medida en que adoptara disposiciones
destinadas a prevenir, reprimir y sancionar la trata de personas, y por otro, la
forma en que definira la «trata de personas» dentro de su propia jurisdiccion
nacional y respetando ciertos margenes (Allain 2014, 116; Rijken 2013, 13).

b. Incorporacion del delito de trata en las legislaciones nacionales:
[estamos hablando de lo mismo?

La situacion anterior ha provocado que los Estados hayan incorporado la
definicion de trata de forma muy diversa, como demuestra el hecho que algu-
nas legislaciones nacionales prescindan de la utilizacion de unos determina-
dos medios comisivos (coaccidon, engafio, amenazas, etc.) en el tipo basico.
Por ejemplo, el articulo 2 de la Modern Slavery Act de 2015, para Inglaterra
y Gales, establece que «Una persona comete un delito si organiza o facilita el
viaje de otra persona (V) con miras a la explotacion de V», con independen-
cia del consentimiento de V y sin que tenga que certificarse el recurso a la
violencia, amenazas, engafio o abuso de situacion de necesidad.

De una forma idéntica lo regula Irlanda del Norte (articulo 2 de la Human
Trafficking and Exploitation (Criminal Justice and Support for Victims) Act
de 2015) y Escocia (articulo 1 de la Human Trafficking And Exploitation Act,
de 2015). En ese mismo sentido, Argentina castiga con una pena de cuatro a
ocho afios a aquel que «ofreciere, captare, trasladare, recibiere o acogiere
personas con fines de explotacion, ya sea dentro del territorio nacional, como
desde o hacia otros paises, aunque mediare el consentimiento de la victimay
(articulo 145 bis del Cédigo Penal). En este caso, el empleo de los medios
comisivos a los que se refiere el Protocolo de Palermo actia como circuns-
tancia agravante (articulo 145 ter). Podemos nombrar otros ejemplos simila-
res en Eslovenia (articulo 113 del Codigo Penal), Ecuador (articulo 91 del
Codigo Penal), Hungria (articulo 192 del Codigo Penal), México (articulo 10
del Cédigo Penal), Uruguay (articulo 78 y 79 de la Ley No. 18250 sobre
migraciones), o Filipinas (articulo 4 de la Ley No. 9208), entre otros.
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Por el contrario, las normativas nacionales han tendido a prestar mucha
atencion al ultimo de los elementos de la definicion del Protocolo: el ele-
mento «propodsito de explotaciony, incluyendo minuciosas y extensas listas
de practicas que pretenden ampliar el ambito de proteccion respecto al
minimo marcado en el Protocolo de Palermo. Aunque un estudio detallado de
como se ha transpuesto la definicion de trata en las legislaciones nacionales
excede el ambito de este trabajo, vamos a ilustrarlo con algunos ejemplos.

El StGB aleman prohibe la trata de seres humanos (Menschenhandel) en
el articulo 232, siguiendo la estructura de accion, medios comisivos (aprove-
chamiento de la situacion personal o econoémica de la victima, o de su impo-
tencia en relacion con su estancia en un pais extrafio), si se realiza con el
objetivo de explotarla: 1. (a) En el ejercicio de la prostitucion o en la realiza-
cion de actos sexuales sobre o delante del delincuente o de una tercera per-
sona o en la aquiescencia de actos sexuales contra uno mismo por parte del
delincuente o de una tercera persona; (b) en el empleo;! (c) en el ejercicio de
la mendicidad; o (d) en la comision de actos sancionados con una pena; 2. Si
se mantiene a la persona en esclavitud, servidumbre, servidumbre por deudas
0 en circunstancias andlogas o similares a la esclavitud; o 3. Si se le extrae
ilegalmente alglin 6rgano (Spitzer 2018).

Por otro lado, el Codigo Penal francés prohibe la trata de personas
(traite des étres humains) en el articulo 225-4-1 de una forma similar:
accion, medios comisivos y propdsito de explotacion, que incluye: proxe-
netismo, agresion o abuso sexual, esclavitud, trabajos o servicios forzados,
servidumbre, extraccién de 6rganos, explotacion de la mendicidad, la
imposicion de condiciones de trabajo o de alojamiento que sean contrarias
a la dignidad humana, u obligar a la victima a cometer un delito o una falta
(Bourgeois 2017).

Las diferencias se acenttian si nos alejamos de los Estados de la Union
Europea a los que les ha repercutido la normativa europea sobre trata (Pérez
Alonso 2015, 1147-1194, Villacampa 2011, 203-229) y el mecanismo de la
orden europea de detencion y entrega (Satger 2019, 45-46). Asi, los Estados
han establecido como précticas abusivas conductas muy singulares. Filipi-
nas, por ejemplo, establece una prolija lista de posibles propositos de explo-
tacion, entre los que incluye la prostitucion voluntaria o el turismo sexual
(parrafos (e) y (d) del articulo 4 de la Ley No. 9208, respectivamente); Mol-
davia incluye «el uso de una mujer como madre subrogada o para otros pro-
positos reproductivosy (articulo 2.3 de Ley para Prevenir y Combatir la Trata

! En el propio articulo especifica que se considera que existe explotacion «en el em-
pleo» si se impone con el fin de obtener un beneficio implacable en condiciones de traba-
jo que sean manifiestamente desproporcionadas con respecto a las condiciones de trabajo
de dichos empleados que se dedican a la misma ocupacion o a una ocupacién comparable.
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de Seres humanos, de 2005); Bulgaria se refiere, entre otras finalidades, al
«libertinaje» (articulo 159a del Cédigo Penal); el articulo 182 del Cédigo
Penal nicaragiiense a la «experimentacion biomédica clinica o farmacologica
ilicita»; Uruguay a la realizacion de «cualquier otra actividad que menoscabe
la dignidad humanay (articulo 78 de la Ley No. 18250 sobre migraciones), y
el Codigo Penal boliviano se refiere al «matrimonio servil» o al «turismo
sexual» (articulo 281 bis), entre otras finalidades de una larga lista.

En definitiva, a pesar de los avances hacia una armonizacion penal que
allanan el camino de la cooperacion interestatal, el amplio margen de discre-
cionalidad de los Estados no ha impedido, en la practica, la subsistencia de
un régimen fragmentado en la lucha contra la trata. En otras palabras: a pesar
de tratarse de una definicion fijada a nivel internacional, no puede olvidarse
que su verdadera aplicacion tiene lugar a nivel nacional, donde los Estados
parte del Protocolo de Palermo han ofrecido lecturas muy singulares del
delito de trata.

c. La fragmentacion del régimen contra la trata: ;cuales son las
consecuencias?

El Protocolo de Palermo crea tinicamente un marco de actuacion que per-
mite y facilita la cooperacion interestatal, porque es un instrumento de natu-
raleza transnacional que se diferencia de los instrumentos internacionales en
que no existe una autoridad central de naturaleza internacional que controle
su aplicacion, sino que funciona de manera puramente anarquica (Kobrin
2008, 252; Boister 2012). En este contexto, la armonizacion de las definicio-
nes desempefa un papel fundamental, puesto que la fragmentacion dificulta
la consecucion del objetivo de asistencia mutua en los asuntos penales y
afecta a la eficacia del régimen transnacional.

Uno de los aspectos principales en el objetivo de asistencia mutua en
asuntos penales es la extradiciéon, donde entra en juego el principio de la
doble tipificacion de los hechos:® no basta con que los crimenes tengan el

2 1. Venta u otros actos de disposicion del ser humano con o sin fines de lucro. 2. Ex-
traccion, venta o disposicion ilicita de fluidos o liquidos corporales, células, érganos o teji-
dos humanos. 3. Reduccion a esclavitud o estado analogo. 4. Explotacion laboral, trabajo
forzoso o cualquier forma de servidumbre. 5. Servidumbre costumbrista. 6. Explotacion
sexual comercial. 7. Embarazo forzado. 8. Turismo sexual. 9. Guarda o adopcion. 10. Men-
dicidad forzada. 11. Matrimonio servil, union libre o de hecho servil. 12. Reclutamiento de
personas para su participacion en conflictos armados o sectas religiosas. 13. Empleo en
actividades delictivas. 14. Realizacion ilicita de investigaciones biomédicas.

3 Es preciso sefalar que el principio de la doble tipificacion en el contexto de la trata
tiene relevancia fuera del contexto de la Unién Europea. Esto se debe a que la Decision
Marco 2002/584/JAI del Consejo, de 13 de junio de 2002, relativa a la orden de detencion
europea y a los procedimientos de entrega entre Estados miembros en los paises (Euroor-

Estudios de Deusto
© Universidad de Deusto * ISSN 0423-4847 « ISSN-¢ 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 15-29
7 http://dx.doi.org/10.18543/ed-62(1)-2019pp15-29 « http://www.revista-estudios.deusto.es/ 21



Reexaminando la definicion de trata de seres humanos del Protocolo de Palermo... Ana B. Valverde Cano

mismo nombre o que ambos Estados sean parte del Protocolo Palermo, sino
que se requiere una cierta simetria entre el derecho interno del Estado que
solicita la extradicion y del Estado requerido respecto al delito en concreto
(Williams 1991, 581-583; Edmonds-Poli y Shirk 2018, 216-220). EI princi-
pio de doble tipificacion, dirigido a proteger la soberania de los Estados
(Blakesley 2000, 4), se basa en una caracterizacion reciproca de los delitos y
en una especie de mutualidad de las obligaciones entre Estados (Bassiouni
1974, 314).

Por lo tanto, el juez nacional tendra que asegurarse de que, de hecho y de
derecho, lo que se denomina trata en otro pais también se corresponde con la
caracterizacion de la trata de personas en su jurisdiccion. En este contexto, el
hecho de que los Estados hayan incorporado en su derecho interno distintas
versiones del delito de trata de personas y los elementos que lo componen
dificulta la creacion de un régimen transnacional. Por ejemplo, en Filipinas
se castiga la conducta de captar, transportar, recibir, etc., con cualquier
medio, con fines de prostitucion.* No obstante, hay paises, como Holanda,
donde la prostitucion voluntaria es legal. En este caso, si Filipinas quiere pro-
cesar a los miembros de una red de trata que afecta a su ambito territorial —de
acuerdo con su propia definicion del delito— pero que se encuentran en
Holanda, en principio no seria posible la extradicion.

d. La trata desde el paradigma de la explotacion

El argumento que pretendo desarrollar parte de que, en lugar de poner el
foco en los distintos tipos de explotacion que pueden estar englobados en el
elemento «intencidn o proposito de explotacion», es preciso centrarse en qué
es lo que convierte la trata en una practica abusiva o «de explotacién» por si
misma. Si bien es cierto que suele ser el paso previo a la explotacion, no se
trata simplemente de un proceso inocuo o «un delito de peligro respecto del
de explotacion subsiguiente» (Lloria Garcia 2019, 370). Pero por qué?

Con caracter preliminar, es preciso sefialar que la afirmacion de que la
trata es una practica de explotacion no supone admitir que la trata equivale a
sus finalidades. Algunos autores han identificado la trata con la esclavitud o
el trabajo forzoso (Koettl 2009, 6; Gallagher 2009, 814; Gallagher 2010,
30-31; Roth 2012, 73), basandose en el caracter amplio de las acciones del

den) garantiza la extradicion y entrega, sin control de la doble tipificacion, en los casos de
trata de seres humanos (articulo 2.2). Ver: Bachmaier 2016.

4 Articulo 4(a) de la Ley No. 9208, reformada por la Ley No. 10364, sobre trata de
personas: «Captar, obtener, contratar, proporcionar, ofrecer, transportar, transferir, man-
tener, albergar o recibir a una persona por cualquier medio, incluidos los realizados con el
pretexto de empleo o formacion o aprendizaje en el pais o en el extranjero, con fines de
prostitucion, pornografia o explotacion sexual.
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delito de trata, especialmente la «recepcion». No obstante, pueden esgrimirse
cuatro motivos que nos llevan a rechazar esta interpretacion: en primer lugar,
el mas evidente, por el sentido literal de los términos de la definicion de trata
de personas, que indican expresamente que el traslado debe producirse con la
finalidad de explotacion (elemento subjetivo del injusto), sin que se tenga
que materializar (Obokata 2006, 20).> En segundo lugar, porque irfa en con-
tra del sentido de los propios travaux préparatoires del Protocolo de
Palermo, de donde se deduce que en la trata de seres humanos debe existir
algun tipo de movimiento, la preparacion de este o la recepcion de las perso-
nas después del movimiento (Chuang 2014, 630-631). En tercer lugar, por-
que la convergencia completa entre la trata y la subsiguiente explotacion
seria contraria al proposito del resto de tratados que prohiben la explotacion,
entre los que se inserta este Protocolo. Estos tratados, que se crean durante el
siglo XX para prohibir la esclavitud y otras formas de explotacion, nunca
pretendieron abarcar las practicas que actualmente se asocian con la trata de
personas y que tenian un régimen aparte. Por ultimo, porque se vaciaria de
contenido practico al delito de trata y seria posible calificar como trata un
gran nimero de situaciones, como los casos de violacion o abuso sexual (Sto-
yanova 2017, 38).

Partiendo de estas consideraciones, es preciso recordar que no existe un
concepto unificado de explotacion a nivel internacional (Rijken 2013, 12).
En la mayoria de los casos, la naturaleza abusiva o «de explotaciony de la
relacion va a venir determinada por el incumplimiento de la normativa labo-
ral estatal (Lousada Arochena 2018, 158-159), que proporciona seguridad
juridica sobre los contornos de las conductas permitidas y las que no. No obs-
tante, a la hora de valorar qué condiciones hacen que, en general, un compor-
tamiento sea «de explotacion», Jean Allain propone utilizar el marco tedrico
elaborado por Alan Wertheimer en su obra Exploitation (Wertheimer 1996;
Wertheimer 1997; Zwolinski, y Wertheimer 2016), que contintia siendo el
estudio mas profundo sobre los contornos de las conductas de explotacion
(Allain 2019, 5).

El estudio de la explotacion ha sido un tema recurrente en la literatura
cientifica, especialmente en economia y sociologia, y se ha tendido a prestar
mayor atencion al estudio de las condiciones generales que hacen que una
sociedad sea «justa», respondiendo fundamentalmente a preguntas sobre
como deben distribuirse los recursos escasos o cudles son las libertades o
derechos basicos (Wertheimer 1996, 8). No obstante, el hecho de que una

> Como indica la Convencidn de Viena sobre el derecho de los tratados, «un tratado
debera interpretarse de buena fe, conforme al sentido corriente que haya de atribuirse a los
términos del tratado, en el contexto de estos, y teniendo en cuenta su objeto y fin» (articu-
lo 31).
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sociedad tenga las condiciones adecuadas para que puedan producirse tran-
sacciones justas, no impide que también pueda existir explotacion a nivel
particular (Shklar, 1989, 1135; Barry, 1989, 305).

Esta explotacion a nivel micro es la que examina Wertheimer, y concre-
tamente qué condiciones intervienen para que una conducta sea abusiva o de
explotacion. De las principales definiciones normativas de explotacion que
ponen el énfasis en distintos aspectos, como la instrumentalizacion del
explotado, la coaccidn, el dafio o el refuerzo de la inequidad entre las partes
(Tormey 1974, 207-208; Munzer, 1990, 171; Buchanan 1985, 87; Sample
2003, cap. 4; Feinberg 176-179; Zwolinski 2012, 154-179), Wertheimer
extrae el minimo comun multiple de todos ellos:

A explota de forma perjudicial/abusiva a B cuando obtiene una ventaja
injusta de B (Wertheimer 1996, 16).

Con esta definicion, la clave para saber cuando la explotacion es abusiva resi-
dira en la determinacion de que la ventaja que obtiene A es injusta. (Y cudndo
es injusta? Wertheimer sefialas las siguientes categorias para determinarlo:

a) Defecto en el proceso: una transaccion serd injusta si A utiliza o crea un
defecto en el proceso de la transaccion con B que le beneficie a expensas
de B (Wertheimer 1996, 25-28). Este defecto en el proceso puede pro-
ducirse cuando existe coaccion o engafio, o cuando B tiene unas condi-
ciones de partida injustas o desesperadas que le impiden consentir de
una forma valida. Por ejemplo, si A amenaza con un dafio a Bo a
alguien de su familia para que acepte, o si A se aprovecha de una situa-
cidén —o defecto— preexistente, aunque no exista coaccion o engafio.

b) Efecto en los intereses de B: esto se produce, a grandes rasgos, cuando la
compensacion de B es demasiado baja o se trata de una tarea que se con-
sidera objetivamente degradante (Wertheimer 1997, 898). En definitiva,
cuando la situacion de B empeora notablemente en relacion con lo que
tenia antes de relacionarse con A 'y como consecuencia de dicha relacion.

Vamos a centrarnos en el primer aspecto. En una situacion de explota-
cion, A obtiene un beneficio que dafia a B, aprovechandose normalmente de
una situacion de vulnerabilidad personal, derivada de sus caracteristicas fisi-
cas, o de otros factores. En la conceptualizacion de la trata de personas, el
Protocolo de Palermo no pone el foco en el beneficio que obtiene A, sino en
elproceso de traslado de B que se realiza de una determinada manera:
mediante amenazas, uso de la fuerza u otras formas de coaccidn, rapto,
fraude, engafio, abuso de poder o de una situacioén de vulnerabilidad, etc.

Estos «defectos en el proceso» llevan a un resultado injusto, que es la
capacidad de aprovecharse de B de una manera abusiva. No obstante, si bien
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esta claro que la coaccidn, el engafio o las amenazas convierten la trata en un
fendmeno abusivo, el siguiente paso 16gico sera plantearse cual es el umbral
a partir del cual el abuso de una situacion de vulnerabilidad es relevante.
(Basta con que exista una situacion de vulnerabilidad objetiva para que sea
operativa en el contexto de la trata?

El paradigma de la explotacion obliga a que debamos adoptar un enfoque
restrictivo del concepto de abuso de situacion de vulnerabilidad que sea equi-
parable a la coaccion, engafio o amenazas en su capacidad de provocar un
«defecto en el proceso» que lleve a un resultado injusto. Es decir, que no es
suficiente con probar que hay una situacion de vulnerabilidad de forma obje-
tiva, de naturaleza lo suficientemente grave, sino que es preciso demostrar
que se ha producido un abuso de esta, y que ese abuso ha sido relevante y
suficiente para situar a la persona en el contexto de la trata, al menos de una
forma equiparable al resto de medios (UNODC 2016, 75-76).

La naturaleza de las condiciones impuestas en el pais de recepcion puede
ayudar a evaluar la existencia de un abuso especifico de una situacion de vul-
nerabilidad, puesto aunque se alegue que la persona conocia que en el Estado
receptor iba a dedicarse, por ejemplo, a la prostitucion, un resultado clara-
mente contrario a los intereses de B —porque las condiciones impuestas sean
manifiestamente inferiores a los estandares de la normativa laboral del pais—
constituye un indicio de que ha existido un «defecto en el proceso», y por
ende, trata de personas.

Por ultimo, el foco en la naturaleza abusiva o de explotacion per se de la
trata de personas también nos permite evaluar criticamente aquellas legisla-
ciones que omiten el elemento de la utilizacion de los medios comisivos para
la configuracion del tipo basico de trata, asi como las afirmaciones que ponen
en tela de juicio la importancia de la distincion entre la trata y el trafico ilicito
de migrantes (Salt and Stein 1997; Salt 2000. Campana y Varese realizan una
descripcion critica de estos planteamientos en: Campana y Varese 2016,
90-92). La eliminacion de los medios comisivos de la estructura del delito de
trata distorsiona la naturaleza autonoma del fenomeno de trata y difumina las
fronteras con la inmigracion ilegal y, en definitiva, dificulta el estableci-
miento de un régimen efectivo de cooperacion transnacional.

II. CONCLUSION

Tras el transcurso de casi dos décadas desde la aprobacion de la primera
norma transnacional que unifica la lucha contra la trata de personas, podemos
evaluar criticamente si se ha consolidado un régimen transnacional que per-
mita la asistencia mutua eficaz en materia penal o si, por el contrario, contintia
tratandose de un régimen fragmentado. A pesar de la armonizacion del con-
cepto de trata, una defectuosa comprension de la naturaleza abusiva de la trata

Estudios de Deusto
© Universidad de Deusto * ISSN 0423-4847 « ISSN-¢ 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 15-29
11 http://dx.doi.org/10.18543/ed-62(1)-2019pp15-29 « http://www.revista-estudios.deusto.es/ 25



Reexaminando la definicion de trata de seres humanos del Protocolo de Palermo... Ana B. Valverde Cano

ha dado lugar a lecturas muy singulares del fenomeno que se ha reflejado en
la normativa doméstica. En este sentido, algunos Estados han incorporado un
delito de trata prescindiendo de los medios comisivos en la estructura tipica
—es decir, sin que tenga que recurrirse a la coaccion, engafio o abuso de situa-
cion de vulnerabilidad— (por ejemplo, Reino Unido), o han incorporado proli-
jas listas de lo que se considera «explotacion» a efectos de trata, incluyendo
practicas como la prostitucion voluntaria (por ejemplo, Filipinas).

Las distintas lecturas de la naturaleza de la trata de personas pueden tener
su reflejo en la eficacia del régimen transnacional respecto a instituciones de
cooperacion interestatal como la extradicion, donde se requiere que exista
una cierta simetria entre el derecho interno del Estado que solicita la extradi-
cion y del Estado requerido en relacion al delito en concreto (principio de
doble tipificacion): no es suficiente con que los delitos tengan el mismo nom-
bre o que ambos Estados sean parte del Protocolo Palermo.

Una reformulacion del paradigma de la trata puede ser util para acometer
los desafios que plantea la creacion y el mantenimiento de cualquier régimen
transnacional. Asi, el principal argumento de este trabajo reside en que, en
lugar de poner el foco en los distintos tipos de explotacion que pueden estar
englobados en el elemento «intencion o proposito de explotaciony, es preciso
centrarse en qué es lo que convierte la trata en una practica abusiva o «de
explotaciony por si misma. La conceptualizacion de la explotaciéon como una
forma injusta de aprovechamiento de otra persona (Wertheimer 1996) y el
reconocimiento de que en la trata esto se manifiesta a través los medios comi-
sivos que obligan al movimiento, con la finalidad de colocar a la persona en
una situacion en la que puede ser explotada, permite forjar un espacio legal
claro para la trata. Es decir, lo que convierte la trata en una conducta de
explotacion es la existencia de un «defecto en el proceso» que debe tener una
entidad suficiente, y donde las condiciones finalmente impuestas son indica-
dores de la existencia de dicho defecto.

Este enfoque también nos ayuda a identificar las conductas relevantes en
términos de explotacion y permite abordar las criticas de los que —en ocasiones,
acertadamente— ven en el régimen contra la trata una herramienta de control
migratorio mas. En definitiva, este trabajo continta en la linea de reflexion de
un fendmeno complejo y multifacético como la trata de personas, y esta diri-
gido a promover la tarea de asistencia mutua en asuntos penales y transfronte-
rizos y a captar la esencia de la trata como una conducta de explotacion.
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Resumen

Las lesiones de los derechos fundamentales al derecho al honor, a la intimidad y
a la propia imagen causadas por el ejercicio de las libertades publicas de expresion o
de informacion estan a la orden del dia. Mas extrafias resultan las lesiones de estos
derechos como consecuencia del ejercicio de la libertad de creacion. Queremos ejem-
plificar con el caso resuelto por la STC 51/2008, de 14 de abril, sobre el que reflexio-
naremos para atender a los aciertos y desaciertos de dicha Sentencia, la primera que
se ocupa en nuestro pais de estas colisiones que nos interesan y que, por ello, nos
resulta especialmente relevante.

Palabras clave

Creacion, honor, intimidad, conflicto.

Abstract

Damages caused to fundamental rights like honor, privacy and self-image by the
exercise of public freedoms of expression or information are very usual. More
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¢Se puede lesionar a otra persona mediante una obra creativa? Reflexiones. .. Antonio José Quesada Sanchez

unusual are the damages to these rights as a result of the exercise of freedom of cre-
ation. We want to research about this problem. We want to exemplify with the case
resolved by the Judgement of the Spanish Constitutional Court 51/2008, April 14, the
first about this problem in Spain.

Keywords

Creation, honor, privacy, conflict.
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SUMARIO: 1. INTRODUCCION. II. LA STC 51/2008, DE 14 DE ABRIL. 1. He-
chos. 2. Cuestiones a tener en cuenta (1): la libertad de creacion como
libertad con entidad propia. 3. Cuestiones a tener en cuenta (1l): argu-
mentacion de la Editorial. 4. Cuestiones a tener en cuenta (I1l): la reso-
lucion del caso. BIBLIOGRAFIA.

I. INTRODUCCION

Son frecuentes las lesiones de los derechos fundamentales al honor, a la
intimidad y a la propia imagen (reconocidos en el articulo 18 de la Constitu-
cion espaiiola, CE) causadas por el ejercicio de las libertades de expresion o
de informacion (reconocidas en el articulo 20 CE). Hay bastantes ejemplos
disponibles de trabajos cientificos que tratan estos supuestos y de Sentencias
de nuestros jueces y tribunales que resuelven estos conflictos.

Mas extrafias resultan, en nuestro imaginario juridico, las lesiones de
estos derechos como consecuencia del ejercicio de la libertad de creacion
(comentarios insertos en una novela, por ejemplo, en una obra de teatro o en
una vifieta de un humorista; el propio Fundamento de Derecho Quinto de la
Sentencia que estudiaremos lo trata).

La libertad de creacion es una libertad que, aunque en teoria corresponde
a cualquier persona, solamente ejercitan aquellos que entienden que mediante
la actividad creativa desarrollan su personalidad, pues no todas las personas
sienten inquietudes creativas!. Conforme a la Constitucion (articulo 10.1), el
libre desarrollo de la personalidad es uno de los fundamentos del orden poli-
tico y de la paz social. Gracias a ¢él, el individuo es duefio de su propio pro-
yecto vital: puede decidirlo, cambiarlo o, incluso, no tenerlo?, sin que existan
impedimentos para ello (mas alla de los limites generales, como el respeto de
la dignidad humana y el libre desarrollo de la personalidad de los demas, el
respeto a la Ley y el respeto a los derechos de los demas?)*.

! Tgor Minteguia Arregui, Sentimientos religiosos, moral publica y libertad artistica
en la Constitucion espariola de 1978 (UPV-Dykinson, 2006), 108.

2 Gregorio Robles Morchodn, «El libre desarrollo de la personalidad (articulo 10.1 de
la C. E.)», en El libre desarrollo de la personalidad. Articulo 10 de la Constitucion (Luis
Garcia San Miguel, Coordinador) (Servicio de Publicaciones Universidad de Alcala,
1995), 48-49.

3 Gregorio Robles Morchon, «El libre desarrollo de la personalidad (articulo 10.1 de
la C. E.)», cit., 54-59. Sobre esos limites, con detalle, Luis Martinez de Castro, E! princi-
pio de libre desarrollo de la personalidad en el ambito privado (Civitas-Thomson Reu-
ters, 2010), 45-122.

4 Vid. STC 184/1990, de 15 de noviembre (sobre ella, Lucas Osorio Iturmendi, «co-
mentario al articulo 10» en Comentario a la Constitucion. La jurisprudencia del Tribunal
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En este marco se debe ubicar la libertad de creacion. Asi lo haremos,
ejemplificando con el caso resuelto por la esencial STC 51/2008, de 14 de
abril’, primera que trata estas colisiones con detenimiento, y que, por ello,
resulta esencial (habra otras Sentencias interesantes, como las SSTC 99/2002,
de 6 de mayo y, sobre todo, 34/2010, de 19 de julio).

II. LA STC 51/2008, DE 14 DE ABRIL

1. Hechos

La STC 51/2008, de 14 de abril, implica un antes y un después en nues-
tro tema de estudio, en la medida en que define por primera vez la libertad
de creacion literaria y la separa de las libertades de expresion y de informa-
cion®. Recordemos los hechos y el iter procedimental seguido hasta llegar
al TC. Los hechos son descritos en los Antecedentes de la Sentencia (y en
sus Fundamentos Juridicos 1 y 2): en 1996 el escritor Manuel Vicent
publicd su novela «Jardin de Villa Valeria». En la primera ediciéon podia
leerse el siguiente parrafo: «Bajo los pinos habia jovenes que luego se
harian famosos en la politica. El lider del grupo parecia ser Pedro Ramon
M., hijo de Maria M., un tipo que siempre intervenia de forma brillante. Era
catedratico de industriales en Barcelona, aparte de militante declarado del
PSOE. Tenia cuatro fobias obsesivas: los homosexuales, los poetas, los
curas y los catalanes. También usaba un taparrabos rojo chorizo, muy ajus-
tado a las partes. Solia calentarse jugueteando libidinosamente bajo los
pinos con las mujeres de los amigos para después poder funcionar con la
suya como un gallo».

La viuda de la persona mencionada en el texto interpuso en 1997 demanda
civil contra el autor del libro y contra la editorial, por considerar que el pasaje
citado constituia una lesioén en el honor y en la intimidad personal y familiar
de su marido. El Juzgado de Primera Instancia nimero 40 de Madrid
desestimo la demanda en Sentencia 10-12-1997, argumentando que el citado
pasaje no tenia entidad para ser considerado una intromision ilegitima, ya

Constitucional, Antonio Jiménez Blanco, Editorial Centro de Estudios Ramoén Areces, S.
A., 1993, 49). Sobre el tratamiento dispensado por el TC, vid. Luis Martinez de Castro, £/
principio de libre desarrollo de la personalidad..., 41-44 y Emilia Maria Santana Ramos,
«Las claves interpretativas del libre desarrollo de la personalidady», Cuadernos Electroni-
cos de Filosofia del Derecho, num. 29, 2014, 99-113.

5 Publicada en BOE nim. 117, de 14 de mayo de 2008.

¢ En este sentido, José Ramon de Verda y Beamonte, «Libertad de creacion literaria
y proteccion post mortem del derecho al honor. Comentario a la sentencia del Tribunal
Constitucional 51/2008, de 14 de abril», Diario La Ley, 2009-1, D-9, numero 7090, 1299.
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que se contenia en una novela, tipo de trabajo que relata hechos ficticios, y se
pretendia representar a toda una generacion.

La Sentencia fue recurrida y la Sentencia AP Madrid (Seccién 9%) 22-9-
2000 la revocd, al reconocer que habia lesion del derecho al honor del prota-
gonista. Se considerd que las expresiones polémicas debian interpretarse en
el marco de un texto creativo, pero interpretd que eran innecesarias para el
cumplimiento de las finalidades creativas del mismo, por lo que entendia que
implicaban un menosprecio y descrédito en la consideracion social del afec-
tado. Por ello, condend al autor del libro y a la editorial a indemnizar a la
demandante en la cuantia que se determinara en ejecucion de la Sentencia,
asi como a suprimir las referencias al lesionado, a publicar el fallo en el dia-
rio «El Pais» y a pagar las costas de la primera instancia.

Los demandados y apelados interpusieron recurso de casacion ante el Tri-
bunal Supremo, y la Sentencia de la Sala de lo Civil del Tribunal Supremo
(STS 12-7-2004") casé y anuld la Sentencia de apelacion, confirmando la
dictada en primera instancia. E1 TS destaca que lo que mas resalta en el texto
(por cierto, inserto en una novela), es el caracter de lider del personaje y su
personalidad brillante, mientras que otros extremos mas secundarios como
sus fobias y sus juegos eroticos no pueden ser considerados objetivamente
como atentatorios para el honor. El TS casa la sentencia de apelacion, y a
continuacioén se demanda en amparo ante el TC. Sera la STC 51/2008, de
14 de abril, la que resuelva el caso (sus Antecedentes 3 a 22 permiten cono-
cer las argumentaciones de las partes y del Fiscal).

Valoremos las diversas cuestiones sugerentes que se derivan de esta Sen-
tencia.

2. Cuestiones a tener en cuenta (1) la libertad de creacion como libertad
con entidad propia

El primero de los temas que se aclaran en la Sentencia es el de la liber-
tad que esta en juego, en posible colision con el derecho al honor. En el
articulo 20 CE se alude, entre otras, a tres libertades basicas para una socie-
dad democritica, diferentes y con entidad y finalidad propias, por lo que los
choques que se producen con las mismas exigen respuestas propias y diver-
sas: la libertad de expresion, la libertad de informacion y la libertad de
creacion. No siempre han sido adecuadamente diferenciadas (en el Antece-
dente 3 de la Sentencia se aclara como la propia demandante parece no
tener clara la diferenciacion), y esta Sentencia es bastante pedagogica sobre
la cuestion.

7 RJ/2004/4670.
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El Ministerio Fiscal estd en lo cierto (Antecedente 6), y sera el Funda-
mento Juridico Quinto de la Sentencia el que detalle como el TC ubica ade-
cuadamente la cuestion: «... el hecho de tratarse de un fragmento de una
novela que cuenta con diversas ediciones permite encuadrarlo sin ningin
género de dudas en este derecho fundamental especifico (derecho a la pro-
duccion y creacion literarias), reconocido en la letra b) del art. 20.1 CE junto
a la produccion y creacion artistica, cientifica y técnica». Y continua la argu-
mentacion en el siguiente parrafo: «Asi, el objetivo principal de este derecho
es proteger la libertad del propio proceso creativo literario, manteniéndolo
inmune frente a cualquier forma de censura previa (art. 20.2 CE) y protegién-
dolo respecto de toda interferencia ilegitima proveniente de los poderes
publicos o de los particulares. Como en toda actividad creativa, que por defi-
nicién es prolongacion de su propio autory en la que se entremezclan impre-
siones y experiencias del mismo, la creacion literaria da nacimiento a una
nueva realidad, que se forja y transmite a través de la palabra escrita, y que
no se identifica con la realidad empirica. De ahi que no resulte posible tras-
ladar a este ambito el criterio de la veracidad, definitorio de la libertad de
informacion, o el de la relevancia publica de los personajes o hechos
narrados, o el de la necesidad de la informacion para contribuir a la for-
macion de una opinion publica libre».

En el altimo parrafo del Fundamento Juridico Quinto aplica la argumen-
tacion al caso: «En el presente supuesto el cardcter literario de la obra en la
que se inserta el pasaje litigioso esta fuera de toda duda. Aunque en la
misma se hace referencia a personajes, lugares y hechos reales, el género
novelistico de la obra y el hecho de no tratarse de unas memorias impiden
desconocer su caracter ficticio y, con ello, trasladar a este ambito las exi-
gencias de veracidad propias de la transmision de hechos y, por lo tanto, de
la libertad de informacion. Es mas, la propia libertad de creacion literaria
ampara dicha desconexion con la realidad, asi como su transformacion para
dar lugar a un universo de ficcién nuevo. En el caso concreto de la novela
aqui analizada, las referencias a la generacion a la que pertenece el perso-
naje aludido en el pasaje litigioso y a su evolucion durante la etapa de la
transicion politica es evidente que no pretenden ser fidedignas, sino que
pueden requerir de recursos literarios, como la exageracion para cumplir
la funcion que se persigue en la obra. Todo ello encuentra en el derecho a
la creacion literaria una cobertura constitucional». Este modo de argu-
mentar nos parece muy acertado.

El tratamiento que se concede a la cuestion en la Sentencia nos parece
bastante acertado, a la hora de ubicar la libertad de creacion en el seno del
articulo 20 CE. Su ejercicio no puede restringirse mediante ningun tipo de
censura previa, y el apartado cuarto afiade que «estas libertades tienen su
limite en el respeto a los derechos reconocidos en este Titulo, en los
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preceptos de las leyes que lo desarrollen y, especialmente, en el derecho al
honor, a la intimidad, a la propia imagen y a la proteccion de la juventud y de
la infanciay.

No es facil encontrar una definicién de esta libertad en los trabajos cien-
tificos de nuestros autores. Hay, incluso, quien comienza presentando al
derecho a la produccién y creacion literaria, artistica, cientifica y técnica, asi
como al derecho a la libertad de catedra, como «meras concreciones, por el
sujeto y el objeto, del derecho a la informacién como derecho genérico a la
libre transmision de la cultura en el mas extenso sentido de este término» y,
dando un paso mas, la libertad que nos interesa la integran en el derecho a la
informacion, aunque «las dificultades de interpretacion que comporta hacen
mas aconsejable un tratamiento especifico»®. En todo caso, el tratamiento es
raquitico e incompleto®. El parentesco con la libertad de expresion es evi-
dente (puesto de manifiesto por las SSTC 153/1985, de 7 de noviembre;
35/1987, de 18 de marzo; 43/2004, de 23 de marzo 6 51/2008, de 14 de
abril'?), pero estamos ante una libertad diferente y autonoma. Libertad que
faculta para, desde la nada y gracias al talento artistico del autor, proceder a
la realizacion de una creacion con interés artistico y creativo (texto literario,
musica, obra pictorica o escultdrica, etc.) y que conecta con el derecho a la
creacion intelectual.

El contenido de este derecho fundamental incluye tanto la libertad de
creacion del autor (la posibilidad de realizacion de un trabajo artistico o lite-
rario en libertad, trabajo no cientifico!' y original) como el derecho de difu-
sion de la obra creada'? (basico para que la propia comunidad se beneficie de

8 En este sentido, Alfonso Fernandez-Miranda y Campoamor, «comentario al articulo
20», en Comentarios a las Leyes Politicas. Constitucion espaiiola de 1978, Oscar Alzaga
Villaamil (Director), Tomo II (Editoriales de Derecho Reunidas, 19849, 545 y Alfonso
Fernandez-Miranda y Campoamor y Rosa Maria Garcia Sanz, «comentario al articulo 20»,
en Comentarios a las Leyes Politicas. Constitucion espariola de 1978, Oscar Alzaga Villaa-
mil (Director), Tomo II (Cortes Generales-Editoriales de Derecho Reunidas, 1997), 546.
Como una «concrecion del derecho a expresar y difundir libremente pensamientos, ideas y
opinionesy la presenta Lucas Osorio Iturmendi, «comentario al articulo 20», en Comentario
a la Constitucion. La jurisprudencia del Tribunal Constitucional, Antonio Jiménez-Blanco
(Coordinador) (Editorial Centro de Estudios Ramén Areces, 1993), 162-163.

° Alfonso Fernandez-Miranda y Campoamor, «comentario al articulo 20», cit. 547 y
Alfonso Fernandez-Miranda y Campoamor y Rosa Maria Garcia Sanz, «comentario al
articulo 20», 547. Vid. ilustradisimo analisis de Igor Minteguia Arregui, Sentimientos
religiosos, ..., cit., 32-107.

1% Vid también STS 29-7-2014 (RJ/2015/4833).

' Completa reflexion sobre el trabajo historico-cientifico y su conexion con la liber-
tad de creacion en la STC 43/2004, de 23 de marzo.

12 José Ramon de Verda y Beamonte, «Libertad de creacion literaria y derecho a la
intimidad», Derecho Privado y Constitucion, num. 25,2011, 139.
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la actividad de sus creadores)'®. Dentro de la primera de las facultades debe-
mos destacar las libertades para elegir tema, contenido e ideas que se preten-
den exteriorizar y para seleccionar la forma en que se haga, siempre sin
censura previa. El artista «crea su propio mundo, en mayor o menor medida,
desconectado de la realidad»'®. Desde el punto de vista creativo es impor-
tante destacar la relevancia de la libertad del creador para esta tarea, que
afrontara su labor con la profesionalidad creativa que le sea propia: el creador
tiene derecho a disefiar su obra y a ejecutarla materialmente, ademads de a que
se reconozcan sus derechos oportunos de propiedad intelectual’.

Resulta esencial la cuestion de los limites. No existen derechos absolutos, y
el caso que nos ocupa tampoco lo es. El apartado cuarto del articulo 20 CE esta-
blece que las libertades citadas en €I, entre ellas la libertad de creacion, «tienen
su limite en el respeto a los derechos reconocidos en este Titulo, en los precep-
tos de las leyes que lo desarrollen y, especialmente, en el derecho al honor, a la
intimidad, a la propia imagen y a la proteccion de la juventud y de la infancia».
Habré que interpretar cuando una obra creativa traspasa esos limites, atendiendo
a todas las circunstancias concurrentes en cada caso (conocimiento publico de
aquello que se puede considerar lesivo, armonia con la personalidad publica del
interesado, logica creativa, etc.)'. No se puede acudir a los criterios utilizables
en los casos de la libertad de expresion o de informacion, pues la logica es dife-
rente (no nos interesa que exista informacion veraz, por ejemplo, y la literaturi-
zacion de la misma puede estar justificada). Si a ello unimos la tendencia a
interpretar los limites a los derechos fundamentales de forma restrictiva, en la
medida de lo posible, no cabe duda de que tenemos por delante una interesante
y delicada tarea que implica valorar caso por caso'’: en cada supuesto habra que
descender a las circunstancias del caso, pues si la libertad de creacion es un
derecho fundamental no lo son menos el honor o la intimidad.

En ocasiones las dudas pueden ser importantes, como sucede cuando se
entra en colision con ideas politicas, sociales o religiosas ampliamente

13 Interesante reflexion en Igor Minteguia Arregui, «El Arte ante el debido respeto a
los sentimientos religiosos», Revista General de Derecho Canonico y Derecho Eclesids-
tico del Estado, nim. 11, 2006, 2-22 y en Igor Minteguia Arregui, Sentimientos religio-
$0S, ..., cit., 126-135.

4 José Ramon de Verda y Beamonte, La proteccion del derecho a la intimidad frente
a las indiscreciones literarias (Cuadernos Aranzadi de Tribunal Constitucional, Thomson
Reuters Aranzadi, 2012), 85. En nota 1 analiza la argumentacion de la Sentencia BVerG
24-2-1973.

'S En este sentido, Igor Minteguia Arregui, Sentimientos religiosos, ..., cit., 112-123.

16 Sobre los limites, con detalle, vid. Igor Minteguia Arregui, Sentimientos religio-
508, ..., cit., 158-187 (teoria general) y 187-209 (limites fijados en el articulo 20 de la
Constitucion).

17 Tgor Minteguia Arregui, Sentimientos religiosos, ..., cit., 186-187.
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admitidas. En estos casos las indeterminaciones que mas se han presentado
en la practica han sido de obras que pueden ofender a la mujer, y el «caso
estrellay posiblemente sea el de las caricaturas de Mahoma o presuntos ata-
ques al Islam (recordemos, entre otros, los casos de Salman Rushdie y «Los
Versos Satanicos», Theo Van Gogh, Lars Vilks, Jyllands-Posten o Charlie
Hebdo'®). En nuestro pais no se han afrontado por los tribunales estos supues-
tos, pero si que se han generado interesantes reflexiones, en las que parte de
la clave puede ser el peso que estamos dispuestos a dar a lo sagrado en nues-
tras sociedades laicas'®. Quizas habra que acudir a la doctrina de la «posi-
cion preferente», doctrina jurisprudencial de origen norteamericano que,
empleada en el caso de las colisiones entre las libertades de expresion e infor-
macion y los derechos al honor o a la intimidad, defiende la realizacion de
una ponderacion de intereses para decidir, en cada caso concreto y conforme
a las peculiares circunstancias del supuesto, cual debe prevalecer en ese con-
creto supuesto (sin fijar de modo aprioristico limites)*°. Para concretar algo
mas como llevar a cabo esa ponderacion puede ser util la sugerente STS 6-3-
20132, que alude a la doble valoracion del peso en abstracto y del peso rela-
tivo de cada uno de los derechos en conflicto. En la primera de las
valoraciones debe destacarse como las libertades del articulo 20 CE son
esenciales para el correcto funcionamiento de un Estado democratico y la
formacion de una opinion publica libre, por lo que parece que en abstracto
deberian ser preferidas®, mientras que en el segundo paso la clave residira en
atender a todas las posibles circunstancias concurrentes en el concreto caso
para resolver final y efectivamente.

A modo de resumen final podemos recordar que el autor de una obra
creativa, responsable del nacimiento desde la nada de un trabajo creativo

18 Alude a todo ello Zoila Combalia Solis, «Nuevos desafios sociales y juridicos de-
rivados de la presencia del Islam en las sociedades occidentales del s. XXI», en Derecho
e Islam en una sociedad globalizada, Zoila Combalia, Maria del Pilar Diago Diago y
Alejandro Gonzalez-Varas Ibafiez (Coordinadores), Tirant lo Blanch, 23-24.

1 Manuel Atienza, «Las caricaturas de Mahoma y la libertad de expresion», Revista
Internacional de Filosofia Politica, nim. 30, 2007, 65.

2 Interesante resumen de la misma en Rosa Moliner Navarro, «El derecho al honor y
su conflicto con la libertad de expresion y el derecho a la informacion», en «Veinticinco
aflos de aplicacion de la Ley Organica 1/1982, de 5 de mayo, de Proteccion civil del dere-
cho al honor, a la intimidad personal y familiar y a la propia imagen», José Ramoén de
Verda y Beamonte (Coordinador) (Thomson Aranzadi, 2007), 48-51.

21 RJ/2013/2925.

22 Sobre el tema, basandose en la doctrina jurisprudencial (basica resulta la STC
9/2007, de 15 de enero), vid. José Ramon de Verda y Beamonte y José Vidal Alonso, «La
colision entre el derecho al honor y la libertad de expresion», Derecho al Honor: Tutela
Constitucional, Responsabilidad Civil y Otras Cuestiones, José Ramon de Verda y Bea-
monte (Coordinador) (Thomson Reuters Aranzadi, 2015), 151-152.
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original, puede también inspirarse en personas o hechos reales en su texto
creativo (de lo contrario, se apunta, géneros como la novela o el teatro serian
practicamente imposibles®), aunque tiene el deber de respetar los derechos
de la personalidad de los demas (algo 16gico y que es defendido también en
Francia, Italia o Alemania)®*.

En este sentido, para valorar en cada caso si existe extralimitacion intole-
rable o no, pueden ser tenidos en cuenta diversos factores®, como que un lec-
tor medio pueda o no entender que los acontecimientos que se relatan son
reales, con independencia de que lo sean, que se advierta del caracter ficticio
de la obra (sera util siempre que se disipe el riesgo de confusion del lector),
que se pueda identificar al ofendido, la coincidencia entre el nombre de un
personaje ficticio y una persona real, el consentimiento del aludido o que la
intromision se haga en un libro o en una adaptacion cinematografica o televi-
siva de un texto literario.

Es el momento de pasar al caso concreto que se resuelve en la Sentencia
que nos ocupa.

3. Cuestiones a tener en cuenta (Il): argumentacion de la Editorial

El derecho al honor puede ser lesionado, ademas de por el ejercicio de
las libertades de expresion y de informacion, por la libertad de creacion,

2 José Ramon de Verda y Beamonte, «Libertad de creacion literaria y derecho a la
intimidady, cit., 140-141 y José Ramon de Verda y Beamonte, La proteccion del derecho
a la intimidad frente a las indiscreciones literarias, cit., 91-92. Especialmente incisivo en
este enfoque GARDNER, cuando lo considera un modo tan legitimo como otros de orga-
nizar la trama, citando expresamente como era el modo de trabajar de los dramaturgos
griegos, Shakespeare, Dostoievski y bastantes otros (John Gardner, El arte de la ficcion.
Apuntes sobre el oficio para jovenes escritores (Ediciones y Talleres de Escritura Creativa
Fuentetaja, 2001), 80.

2+ José Ramon de Verda y Beamonte, «Libertad de creacion literaria y derecho a la
intimidad», cit., 141-144 y José Ramén de Verda y Beamonte, La proteccion del derecho
a la intimidad frente a las indiscreciones literarias, cit., 92-99. La STS 29-7-2014
(RJ/2015/4833) es especialmente lucida.

2 Sobre ellos, vid. José Ramén de Verda y Beamonte, «Libertad de creacion literaria
y derecho a la intimidady, cit., 147-161 y 173; Jos¢ Ramén de Verda y Beamonte, La
proteccion del derecho a la intimidad frente a las indiscreciones literarias, cit., 104-117
y 129, y José Ramoén de Verda y Beamonte, «Conflicto entre el derecho al honor y la li-
bertad de creacion literaria», en Derecho al Honor: Tutela Constitucional, Responsabili-
dad Civil y Otras Cuestiones, Jos¢é Ramén de Verda y Beamonte (Coordinador) (Thomson
Reuters Aranzadi, 2015), 187-192, asi como la sugerente STS 29-7-2014 (RJ/2015/4833).
Vid. también Julia Ammerman Yebra, «La Adelaida de £/ Sury los limites entre la liber-
tad de creacion literaria y los derechos de la personalidady, Revista de Derecho Civil, vol.
111, num. 4, octubre-diciembre 2016, 170.
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como en el caso que nos ocupa. Pero el modo de justificar la lesion es fun-
damental para que el argumento sea riguroso. En el Antecedente 14 se
recogen las argumentaciones de la Editorial para fundamentar la no vulne-
racion de derecho alguno con el texto polémico. Son las siguientes, y resul-
tan discutibles:

a) La brevedad del texto. El pasaje litigioso se limita a unas «breves
lineasy. Lineas «en las que se destaca sobre todo la brillantez intelec-
tual y la capacidad de liderazgo del personaje aludido, y que, por
tanto, no afectan negativamente a su reputaciony». Sin perjuicio de su
contenido, la brevedad de un texto no es un criterio de peso para, por
si mismo, negar que pueda existir una vulneracion de otro derecho en
todo caso. Sera mas facil que la vulneracion se produzca, o que sea
mas grave, en un texto mas extenso, pero no es ilogico que pueda
darse esa lesion en un texto breve (y teniendo en cuenta que el con-
texto es literario, donde se cuida la palabra como fin en si mismo, es
bastante mas facil que suceda).

b) EI contexto literario en que se inscribe el texto presuntamente
dafioso. Se trata de una obra de ficcion, por lo que no pretende relatar
hechos reales, sino recrear desde la ficcion acontecimientos lejanos en
el tiempo y situados en una época distinta. Este argumento es el mas
relevante: no se puede tratar del mismo modo un texto en el que se
opina que un texto en el que se informa sobre la realidad que, nuestro
caso, un texto plenamente creativo.

c) El contenido concreto del texto. Se sefiala que en el pasaje litigioso
se destaca sobre todo la brillantez intelectual y la capacidad de lide-
razgo del personaje aludido, y que, por tanto, no afecta negativamente
a su reputacion. Ademas, se aiade que las alusiones presuntamente
ofensivas son sumamente heterogéneas e inconexas y ocupan un
papel eminentemente subalterno en dicho texto. Pese a ser datos que
tenemos que integrar en nuestra argumentacion, tampoco nos parece
argumento de peso para negar por si mismo una posible lesion.

4. Cuestiones a tener en cuenta (IIl): la resolucion del caso

Los Fundamentos de Derecho 1y 2 de la Sentencia recuerdan el iter pro-
cesal seguido hasta llegar al Tribunal Constitucional, y el Fundamento de
Derecho 4 incide en lo necesaria que resulta la identificacion correcta de los
derechos en conflicto y sus concretos ambitos de proteccion, pues de lo con-
trario la valoracion y resolucion del asunto estarian totalmente desenfocados.
Es imprescindible dedicar atencion a la resolucion del caso, no sin antes
recordar como el TC defiende que estamos ante un problema de conflicto de
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derechos, no de calificacion de los mismos, como defendia el TS (vid. Fun-
damento de Derecho 3).

Los Fundamentos de Derecho 5 a 7 de la Sentencia motivan la resolucion

del caso y aportan algunas ideas especialmente sugerentes, que procedemos
a tratar.

42

1. La primera cuestion de interés en el Fundamento de Derecho 5 es que se

separe la libertad de creacion de las libertades de informacion y expre-
sion, pese al parentesco entre ellas. En el parrafo segundo se introduce
en la libertad de creacidon, comenzando por apuntar que su objetivo
principal reside en proteger la libertad del propio proceso creativo lite-
rario. Continua defendiendo que la creacion literaria da nacimiento a
una nueva realidad que no se identifica con la realidad empirica. Esto
provoca que no se pueda razonar como en los casos de la libertad de
informacion o de expresion (tendiendo a en criterios como la relevancia
publica de los personajes o hechos narrados, la necesidad de la informa-
cion para contribuir a la formacion de una opinion publica libre, o la
veracidad). La argumentacion es acertada y sugerente.

El altimo parrafo del Fundamento 5 aplica los conceptos al caso en
cuestion, y comienza por recordar el caracter literario de la obra en
la que se inserta el pasaje litigioso, algo que no se puede desconocer y
que influira en la interpretacion que se haga. En la novela que se ana-
liza, las referencias a la generacion a la que pertenece el personaje alu-
dido en el pasaje litigioso, y a su evolucion, no pretenden ser fidedignas,
sino que pueden requerir de recursos literarios, como la exageracion
para cumplir la funcién que se persigue en la obra. Todo ello, afiade,
encuentra en el derecho a la creacion literaria una cobertura constitu-
cional. Es acertado que se recuerde el caracter literario del trabajo,
para ubicar los comentarios en su seno.

En el Fundamento de Derecho 6 se aborda la delimitacién de la posi-
ble colision de derechos. Es esencial que comience recordando el
contexto creativo en que se inserta el texto lesivo. Tras dicho encua-
dre, procede al estudio del texto en si. Apunta como las tres primeras
frases se limitan a presentar al posible dafiado y a destacar algunos
aspectos relativos a su caracter (liderazgo y brillantez), a su profesion
y a su militancia politica, comentarios que en ningin caso considera
lesivos. Tampoco considera lesiva la alusion a las «fobias obsesivas»
del personaje. Y aunque no debe olvidarse la necesidad de interpretar
el pasaje litigioso en su conjunto y en el contexto de la obra en que se
inserta, el origen ltimo de la posible vulneracion del derecho al honor
se sitia en las dos ultimas frases del texto, referidas a la indumentaria
y al comportamiento sexual de dicho personaje.
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En este sentido, el TC, en la linea de lo que sefiala el representante del
Ministerio Fiscal, estima que no es posible descartar, al menos a priori, que
el texto pueda afectar al honor del interesado. Sera el siguiente Fundamento
de Derecho el que analice la cuestion, pero concluye el TC que, aunque aque-
llas frases no pueden calificarse sin mas de insultantes o vejatorias y deban
situarse en el contexto de una obra literaria, el hecho de identificar directa-
mente al personaje, su tono jocoso y la calificacion personal negativa que se
desprende de las mismas induce a considerar que pueden ser susceptibles, al
menos a priori, de vulnerar el honor de la persona. Acertada reflexion.

4- Sera el Fundamento de Derecho 7 el que resuelva el conflicto. Apunta
que, una vez identificados y concretados los derechos fundamentales en con-
flicto, el control de la Sentencia recurrida debe limitarse a verificar si ha rea-
lizado una ponderacién constitucionalmente adecuada de los mismos y si,
en definitiva, ha vulnerado ¢l derecho fundamental invocado en la demanda
de amparo. Desde una perspectiva constitucional, el TC coincide con el pare-
cer de la Sala de lo Civil del Tribunal Supremo, puesto que las circunstan-
cias concretas del caso impiden considerar que se ha vulnerado el honor de
la persona aludida en el pasaje litigioso. «En efecto, tal y como se ha sefia-
lado en los fundamentos juridicos precedentes, no puede desconocerse que
dicho pasaje constituye un ejercicio del derecho fundamental a la produccion
y creacion literaria (articulo 20.1 b) CE) que, como tal, protege la creacion
de un universo de ficcion que puede tomar datos de la realidad como puntos
de referencia, sin que resulte posible acudir a criterios de veracidad o de
instrumentalidad para limitar una labor creativa y, por lo tanto, subjetiva
como es la literaria. Por otro lado, y como también se desprende de cuanto
se ha sefialado anteriormente, el parrafo litigioso, (...), interpretado en su
conjunto y en el contexto de una obra literaria que pretende describir la
evolucion de una determinada generacion, el fragmento litigioso y, concre-
tamente, las frases aparentemente vulneradoras de dicho honor no pueden
considerarse ni en si mismas vejatorias ni desmerecedoras de la reputacion
o consideracion ajenas». Aunque pueda ser discutible la argumentacion, no
es irracional que se decida en este sentido, pues la ficcion difumina esa lesion
que objetivamente seria evidente, de ser informacioén o expresion las liberta-
des implicadas.
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Abstract

With the global climate for multilateral trade experiencing a marked slowdown
and the dispute settlement mechanism (DSM) of the World Trade Organization
under severe strain, attention has started to turn to the prioritizing of regional trade
structures. Although ASEAN DSMs have traditionally pursued a consensual path
towards resolution, this paper discusses the current opportunities for establishing a
permanent ASEAN Trade Tribunal (ATT). Such an entity would need to fit within
the boundaries of a cautious step in the gradual development of the rules-based
ASEAN trading system, by extending the opportunities for using arbitration in
disputes and for providing a procedure to ensure a coherent interpretation of
ASEAN trade law.
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Resumen

Con el clima global para el comercio multilateral experimentando una marcada
desaceleracion y el mecanismo de solucion de controversias (MSC) de la Organiza-
cion Mundial del Comercio bajo una fuerte tension, la atenciéon ha comenzado a
centrarse en la priorizacion de las estructuras comerciales regionales. Si bien los
MSC de la ASEAN han seguido tradicionalmente un camino consensuado hacia la
resolucion, este documento analiza las oportunidades actuales para establecer un
Tribunal de Comercio de la ASEAN (TCA) permanente. Tal entidad necesitaria
encajar dentro de los limites de un paso cauteloso en el desarrollo gradual del sistema
de comercio de la ASEAN basado en normas, ampliando las oportunidades para uti-
lizar el arbitraje en controversias y para proporcionar un procedimiento para garanti-
zar una interpretacion coherente de la legislacion comercial de la ASEAN.

Palabras claves

ASEAN - arbitraje - tribunales internacionales y regionales - Tribunal de Comer-
cio de la ASEAN - mecanismos de solucion de controversias
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SUMARIO: [. INTRODUCTION. II. ASEAN DISPUTE SETTLEMENT MECHA-
NIsMmS. III. ASEAN TRADE TRIBUNAL. 1. Introduction. 2. Nature of the
Tribunal. 3. Contentious Jurisdiction: the Issues of Accessibility and
Admissibility. (1) Material Jurisdiction (Ratione Materiae): Legal Bases
for the ATT’s Contentious Jurisdiction. (ii) Personal Jurisdiction (Ra-
tione Personae): Accessibility to the ATT. (a) ASEAN Member States.
(b) Individuals and companies. 4. Advisory Jurisdiction: a Prospect of
the Tribunal’s Influence on Courts of Member States. 5. Composition:
Judges of the Court. (1) Requirements and Qualifications. (ii) Number
of Judges. (iii) Selection and Appointment. (iv) Terms of Office and
Reappointment. [V. CONCLUSION. BIBLIOGRAPHY.

I. INTRODUCTION

In view of the current problems experienced by global trade flows, this
work will encourage discussion of the establishment of a permanent ASEAN
Trade Tribunal (ATT).? Using comparative perspectives from other systems,
such a new entity would need to fit within the boundaries of a cautious —
though arguably necessary — step in the gradual development of the dispute
settlement mechanisms (DSMs) in the ASEAN trading system.

This short study therefore seeks to provide a starting point for reflection
of what might be possible within the present climate to ensure that intrare-
gional trade enjoys additional legal guarantees and protection while at the
same time avoiding radical innovation that would be unacceptable to the still
diverse economies of the ASEAN Member States (AMSs). The article will
therefore argue that an ATT should be regarded in part as a consolidation of
previous ASEAN DSMs, in part a crystallization of potential progress —
already initiated by the introduction of arbitration as a means of settling
ASEAN disputes — towards a more rules-based system of trade dispute reso-
lution. In this latter aspect, attention will be paid as to how to open up these
processes to individuals and companies thereby allowing them to become
effective stakeholders in the new system. It will also deal with the possibility
of providing a method that would ensure coherence in interpretation of
ASEAN law in the AMSs.

2 For earlier ideas on this theme, see Jeffrey A. Kaplan, KASEAN’s Rubicon: A Dis-
pute Settlement Mechanism for AFTA», UCLA Pacific Basin Law Journal 14 (1996):
147-195.
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II. ASEAN DISPUTE SETTLEMENT MECHANISMS

From its inception in 1967,> ASEAN has been committed to promoting
interdependence between its members,* while preserving their individual
national sovereignty and maintaining equality among them.’

While subsequent treaties have laid down standard norms of international
law and diplomacy binding on AMSs.® infer alia, the peaceful settlement of
disputes,” ASEAN leaders and diplomats have developed a set of deci-
sion-making procedures characterized by an informal, working style that
they are expected to follow, the so-called ASEAN Way.? For policymakers
and politicians, this is more about resolving problems through informal,
pacific, co-operative and inclusive measures than by use of ostensibly divi-
sive and confrontational, public, judicial proceedings.

Despite the basic tenets of the ASEAN Way, a gradual evolution into a
more rules-based integration — profoundly influenced by developments in the
WTO and further stimulated by the continuing impacts of the 2007 ASEAN
Charter® — has emerged during the last 15 years.!” This change in the mood
music of ASEAN has also influenced developments in the three DSMs rele-
vant to the present discussion.'!

3 Ralph H. Folsom, «<ASEAN as a Regional Economic Group — A Comparative Law-
yer’s Perspective», Malaya Law Review 25 (1983): 203-224.

4 Tobias I. Nischalke, «Insights from ASEAN’s Foreign Policy Co-operation: The
‘ASEAN Way’, a Real Spirit or a Phantom?», Contemporary Southeast Asia 22, n.° 1
(2000): 90.

5 Laurence Henry, «The ASEAN Way and Community Integration: Two Different
Models of Regionalismy, European Law Journal 13 (2007): 857-879.

¢ Hiro Katsumata, «Reconstruction of Diplomatic Norms in Southeast Asia: The
Case for Strict Adherence to the ‘ASEAN Way’», Contemporary Southeast Asia 25, 1n.° 1
(2003): 106-108.

7 Treaty of Amity and Co-operation in Southeast Asia, Art. 2, Feb. 24, 1976, 1025
U.N.T.S. 297 (TAC). This was expanded in the Charter of the Association of Southeast
Asian Nations, Art. 2(2), Nov. 20, 2007, 2624 U.N.T.S. 223 (ASEAN Charter, AC).

8 Daniel Seah, «The ASEAN Charter», International and Comparative Law Quarter-
Iy 58 (2009): 198-199.

° Simon S.C. Tay, «The ASEAN Charter: Between National Sovereignty and the
Region’s Constitutional Momenty, Singapore Year Book of International Law 12 (2008):
151-170.

10 Michael Ewing-Chow, «Culture Club or Chameleon: Should ASEAN Adopt Le-
galization for Economic Integration?», Singapore Year Book of International Law 12
(2008): 1-13.

' For a detailed analysis of all such dispute settlement mechanisms in ASEAN, see
Robert Beckman et al., Promoting Compliance: The Role of Dispute Settlement and Mon-
itoring Mechanisms in ASEAN Instruments (Cambridge: Cambridge University Press,
2016), 58-100.
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First, disputes between AMSs concerning the application or interpreta-
tion of ASEAN economic and trade agreements'? (normally under the Eco-
nomic Community pillar of ASEAN) are generally governed by the 2004
Vientiane Protocol on Enhanced Dispute Settlement Mechanism.' This Pro-
tocol standardized the various DSMs of the existing ASEAN economic
agreements by making consultation a compulsory first step.'* If such consul-
tations fail, then the complainant AMS can request the Senior Economic
Officials Meeting (SEOM)' to set up an arbitration panel'® with the power to
assess and give recommendations on the matter.”” As with the Appellate
Body (AB)" of the World Trade Organization (WTO), appeal on points of
law and legal interpretation lie to an Appellate Body (AB) that must decide
the appeal within 60 days.!” The SEOM then adopts the AB report (unless it
decides by reverse consensus not to do so) and must be accepted uncondi-
tionally by the parties.?

Secondly, where disputes between AMSs arise from the 2007 ASEAN
Charter or ASEAN instruments with no specified DSM, the 2010 Hanoi Pro-
tocol?! also allows for arbitration (again after failed consultations) as an
option for resolution across the whole spectrum of such disputes. In addition,
this Protocol governs disputes under other ASEAN instruments that expressly
provide for its application.?

An arbitral tribunal under this Protocol is composed of three arbitrators
who apply the provisions of the ASEAN Charter, other ASEAN instruments
and applicable rules of public international law in its deliberations; and if the

12 AC Art. 25.

13- ASEAN Protocol on enhanced dispute settlement mechanism, Nov. 29, 2004, 2624
U.N.T.S. 177 (Vientiane Protocol, VP).

4 VP Art. 3(1). Moreover, good offices, conciliation or mediation also remain possi-
bilities: VP Art. 4.

' The SEOM comprises the heads of ASEAN states’ ministries of trade, industry,
finance and commerce below the level of minister.

16 VP Art. 5(1).

7 VP Art. 7.

¥ Such AB is composed of seven persons, three of whom sit on any one case, who are
appointed by the ASEAN Economic Ministers (AEM) to serve for a four-year term, re-
newable once.

9 VP Art. 12(5).

2 VP Art. 12(13).

21 Protocol to the ASEAN Charter on Dispute Settlement Mechanisms, Apr. 8,
2010: <http://agreement.asean.org/media/download/20160829075723.pdf> (Hanoi
Protocol, HP).

2 HP Art. 2(1).

2 HP Annex 4, 1. 1(1).
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parties agree, it can decide a case ex aequo et bono.** The award of such an
arbitral tribunal is binding and final.

Lastly, the investor-state DSM in the 2009 ASEAN Comprehensive
Investment Agreement (ACIA)* allows investors of an AMS, whether natu-
ral or legal persons, to bring a claim against the government of another AMS
for the loss or damage to their investment resulting from the breach of obli-
gation under ACIA.? It is thus the only way in which individuals or compa-
nies can currently use an ASEAN DSM to protect their rights.

The ACIA DSM process provides initially for consultation and negotia-
tion?® but, if these fail, the disputing investor can submit an arbitration claim
to the courts or administrative tribunals that have jurisdiction over such claim
or other international arbitration rules and institutions.?” Of interest is the fact
that the ACIA DSM also applies to foreign investors constituted or organized
under the applicable laws of AMSs, i.e. foreign-owned ASEAN-based com-
panies.*

III. ASEAN TRADE TRIBUNAL

1. Introduction

Like the trade-focused European integration from the late 1950s onwards,
in the context of deepening of commercial activities between AMSs, the
arguments for a central quasi-judicial, rules-based tribunal to resolve dis-
putes would be a much less contentious issue for the sovereignty-conscious
AMSs than a human rights court.?' The ASEAN DSM landscape has consid-
erably altered over the last 15 years despite the continuing role of the
ASEAN Way. This period has been notable for the introduction of arbitration
as an option for dispute resolution between AMSs and its confirmation as a
DSM in cases between an AMS and private investors. In addition, AMSs
have shown no reticence in initiating cases before the WTO (panels and AB)

2 HP Art. 14.

3 AC Art. 15.

26 ASEAN Comprehensive Investment Agreement, Feb 26, 2009: <http://agreement.
asean.org/media/download/20140119035519.pdf>, (ACIA). Kim M. Rooney, «Overview
of the 2009 ASEAN Comprehensive Investment Agreement», Dispute Resolution Inter-
national 4, n.° 2 (2010): 169-189.

27 ACIA Arts. 28 and 29.

2 ACIA Art. 31.

» ACIA Art. 32.

3 ACIA Art. 4(e).

31 Hao Duy Phan, «A Blueprint For a Southeast Asian Court Of Human Rights»,
Asian-Pacific Law & Policy Journal 10, n.° 2 (2009): 384-433.
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even against other AMSs.3? The International Court of Justice (ICJ) and the
International Tribunal on the Law of the Sea (ITLOS) have also heard cases
involving intra-ASEAN disputes before them?® and the experience of the
Extraordinary Chambers in the Courts of Cambodia (ECCC)* has further
accustomed AMSs to the use of international law in national judicial pro-
ceedings within the region. Consequently, AMSs are not averse to using
DSMs that are more rules-based and (quasi-) judicial in character rather than
cleaving to their ASEAN Way principles.

However, deficiencies remain. ASEAN DSMs (like the WTO process)
are largely to be conducted on an interstate level and, apart from investor dis-
putes, exclude direct action by private parties: companies still have to
encourage their state to litigate.’® By turning the dispute into an inter-state
one, political and diplomatic moves enter into the frame, in a way depriving
the original dispute (private party v. AMS) of its economic rationale or at
least marginalizing it in the DSM. In this sense, too, the procedures under
TAC and the Vientiane and Hanoi Protocols have little relevance in trade
matters that usually require speed, consistency and clarity in resolution rather
than a cumbersome, slow, step-by-step process to resolve an outstanding dis-
pute between AMSs.

Another issue is that the panels and AB in the ASEAN DSMs remain ad
hoc. Yet, in view of the fact that the economies of AMSs have reached such
a developmental level, a permanent quasi-judicial entity may be required to
deal with trade disputes more efficiently and expeditiously. Without an
actual operational WTO DSM predicted from the end of 2019, then AMSs
may be forced to turn towards their own DSMs to resolve trade disputes.

Despite these deficiencies, there is a sense that the tenets of the ASEAN
Way are not set in stone and will need to evolve so that ASEAN can take full
advantage of new commercial possibilities opening up to it. This may only

32 Request for Consultations by Singapore, Malaysia — Prohibition of Imports of Pol-
ythylene and Polypropylene, WTO Doc. WT/DS171 (Jan. 13, 1995); and Panel Report,
Thailand — Customs and Fiscal Measures on Cigarettes from the Philippines, WTO Doc.
WT/DS371/RW (Nov. 12, 2018).

3 1CJ, Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South
Ledge (Malaysia/Singapore), 2008 1.C.J. Rep. 12 (May 23); and ITLOS, Case concerning
Land Reclamation by Singapore in and around the Straits of Johor (Malaysia v. Singa-
pore), Provisional Measures, Case No. 12, Order of Oct. 8, 2003, 2003 ITLOS Rep. 10.

3% Simon M. Meisenberg e Ignaz Stegmiller, eds., The Extraordinary Chambers in the
Courts of Cambodia — Assessing their Contribution to International Criminal Law (The
Hague: T.M.C. Asser Press, 2016).

35 Gonzalo Villalta Puig y Lee Tsun Tat, «Problems with the ASEAN Free Trade
Area Dispute Settlement Mechanism and Solutions for the ASEAN Economic Communi-
ty», Journal of World Trade 49, n.° 2 (2015): 289-292.
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be properly achieved with a more certain, ascertainable system of rules on
which individuals and companies (both ASEAN and non-ASEAN) can
depend. Changes however incremental will thus be driven by economic
actors not by the AMSs themselves: in such case, the resolution of disputes
with private parties need not, in any event, touch upon the settlement of mat-
ters between AMSs under the various ASEAN instruments that already
exist.

2. Nature of the Tribunal

The Vientiane and Hanoi Protocols currently provide for mandatory con-
sultations between the parties to take place first and only where they are
unsuccessful, is it possible for ad hoc arbitral tribunals to be constituted in
order to determine the case between the AMS parties.

At this stage of development, it is recommended that compulsory con-
sultation should be retained as a necessary guarantee for the AMSs. The
present plan though also argues for the establishment of a permanent arbi-
tration tribunal®*® with its own administration. As a quasi-judicial entity, it
would mark a step along the way of evolving the DSM regime for ASEAN
while avoiding a complete judicialization of the process in the form of a
regional court like the Court of Justice of the European Union (CJEU).¥’
Internally, in addition to its own permanent secretariat and administration,
the ATT could be organized into a lower-level chamber as with the EU’s
General Court (GC)* or the East African Court of Justice (EACJ)* or even
panels at the WTO DSM,* with an internal appeal on points of law to the
Court of Justice, the EACJ Appellate Division or to the WTO Appellate
Body (AB), respectively.

In this latter respect, an ATT Arbitration Appeals Chamber (AAC)
would replace the ad hoc AB under the Vientiane Protocol and its review
powers would be limited to matters of law and legal interpretation made by
an initial three-person panel. In such cases, the AAC (like the WTO AB)

3¢ For contrary arguments, see Gino J. Naldi, «The ASEAN Protocol on Dispute Set-
tlement Mechanisms: An Appraisal», Journal of International Dispute Settlement 5, n.° 1
(2014): 117-118.

37 Consolidated Version of the Treaty on the Functioning of the European Union,
Arts. 251-253, May 8, 208, 2008 O.J. (C 115) 47 (TFEU).

3% TFEU Arts. 254 and 256.

3 Treaty for the establishment of the East African Community (as amended 2006 and
2007) Arts. 23 and 35A, Nov. 30, 1999, 2144 UN.T.S. 255 (EAC).

40 Marrakesh Agreement Establishing the World Trade Organization, Annex 2, Un-
derstanding on Rules and Procedures Governing the Settlement of Disputes, Apr. 15,
1995, 1867 U.N.T.S. 31874 (Dispute Settlement Understanding, DSU).
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could uphold, modify or reverse the report of the panel and, like the panel,
where appropriate recommend that the measure conform and the ways in
which to accomplish this. If either the ASEAN Summit (the biannual meet-
ings of the leaders of AMS governments) or the SEOM plays the role of the
WTO Dispute Settlement Body (DSB) in this scenario, then the relevant
body would have to adopt the AAC’s report unless it declined to do so by
consensus.

Lastly, in the ATT at the lower level, certain of the chambers or panels
(with a specified number of arbitration members) could be designated to hear
cases in a particular field, e.g., investor protection disputes, protection of
intellectual property rights, competition matters, etc., in order to develop spe-
cific competences in them.

3. Contentious Jurisdiction: the Issues of Accessibility and Admissibility

(i) Material Jurisdiction (Ratione Materiae): Legal Bases for the ATT’s
Contentious Jurisdiction

The fundamental proposition would be to consolidate — over time — the
various arbitration regimes within ASEAN into the ATT. At the beginning,
though, a blanket transfer of jurisdiction to the ATT might be too ambitious.
In that case, the ATT might simply be initially designated to deal with all dis-
putes arising within the ambit of the ASEAN Economic Community, thereby
superseding the Vientiane Protocol to the extent necessary. With experience
and over time, it could subsequently replace the DSMs within the remit of the
Hanoi Protocol as well as perhaps those designated under any other ASEAN
agreement, e.g., with third states.*! As noted above, only once compulsory
consultations have proved to be unsuccessful within a predetermined but rea-
sonably short time-limit, would the mandatory use of the ATT’s contentious
arbitration jurisdiction arise.

In addition, a list of the agreements covered by the ATT’s jurisdiction
would usefully be set down in an annex to the ATT’s statute. In order to facil-
itate the extension of that jurisdiction over time, the ASEAN Summit would
have the power to amend and add to the list of these “covered agreements.”
This would allow for natural development without having recourse to a trea-
ty-amending process.

4 For example, the DSMs that govern ASEAN’s bilateral trade relations with the
major East Asian economies: Henry Gao, «Dispute Settlement Provisions in ASEAN’s
External Economic Agreements with China, Japan and Korea», en ASEAN Law in the
New Regional Economic Order: Global Trends and Shifting Paradigms, ed. por Pasha L.
Hsieh y Bryan Mercurio (Cambridge: Cambridge University Press, 2019), 64-82.
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(i1) Personal Jurisdiction (Ratione Personae): Accessibility to the ATT

(a) ASEAN Member States

In the present study, it has already been argued that the ATT would
become the permanent body for arbitration. At the outset, it would mainly
deal with cases arising between the AMSs and thus exercising a jurisdiction
in this respect akin to that of the WTO panels and AB. AMSs would retain
the TAC and its provisions to deal with outstanding political disputes
between them, while the ATT would deal (at least initially exclusively) with
trade disputes.

(b) Individuals and companies

While the scope of mechanisms for resolving disputes between AMSs
and private individuals from other AMSs should be increased to protect other
important commercial interests, few international tribunals or trade courts
allow such parties to have direct standing before them. For example, within
the limited terms of Article 263 TFEU, individuals and companies can chal-
lenge the acts of EU institutions provided they can fulfil the test, inter alia,
that the challenged act was of direct and individual concern to them.*

What then might be possible? For one option, the idea of an inves-
tor-AMS DSM could be incorporated into the overall structure of the ATT.
This is not so far-fetched since the Organization for the Harmonization of
Business Laws in Africa (OHADA) has a single regional organ that covers
both judicial and arbitral means of resolving disputes, the OHADA Common
Court of Justice and Arbitration.”

Another prospect would be to find a way, either mandatorily or option-
ally, for individuals and companies to argue issues on ASEAN law before the
ATT in the absence of a right to bring a direct action against an AMS. One
way of doing this would be to allow the ATT to be the final arbiter in what
ASEAN trade law meant in the same way, e.g., that the CJEU has the ulti-
mate say as to what EU law means. In the latter case, the reference for a pre-
liminary ruling under Article 267 TFEU allows EU Member State courts to
refer questions of EU law interpretation to the CJEU; in the case of courts
against whose decision no appeal lies, then they are required to make such a
reference.* While this procedure is very well established in the EU, it is

42 On the interpretation of “direct concern,” Case C-583/11P, Inuit Tapiriit Kanatami
v. Parliament, ECLI:EU:C:2013:625, Oct. 3, 2013; and on “individual concern” Case
25/62, Plaumann v. Commission, ECLI:EU:C:1963:17, July 15, 1963.

4 Michael W. Biihler, «Out of Africa: The 2018 OHADA Arbitration and Mediation
Law Reform», Journal of International Arbitration 35,n.°5 (2018): 517-539.

4 TFEU Art. 267(2) and (3).

Estudios de Deusto
© Universidad de Deusto * ISSN 0423-4847 « ISSN-¢ 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 47-64
56 http://dx.doi.org/10.18543/ed-62(1)-2019pp47-64 « http://www.revista-estudios.deusto.es/ ]0



Paying court to the future — has the time for an asean trade tribunal arrived? Allan F. Tatham

likely to prove controversial for the ATT. In such situation, then the mecha-
nism set out below in the next section may be more useful.

4. Advisory Jurisdiction: a Prospect of the Tribunal’s Influence on Courts
of Member States

The ability to give advisory opinions is nothing new: the ICJ can provide
such legal advice to the UN or its specialized agencies.* This jurisdiction has
also been given to various regional courts. In Africa, for example, the Com-
mon Market Tribunal of the first East African Community (EAC) (1967-
1977)* could be asked to give an advisory opinion regarding questions of
law arising from the provisions of the (earlier) EAC Treaty affecting the East
African common market by the EAC Common Market Council that com-
prised ministers from the governments of Kenya, Uganda and Tanzania.
Where such requests were made, then those three states had the right to be
represented and take part in the proceedings.*” Another example comes from
a now moribund regional court, the Southern African Development Commu-
nity (SADC) Tribunal*® which could similarly give advisory opinions, this
time on such matters as the SADC Summit (heads of state) or the SADC
Council (government ministers) might refer to it. In both these latter cases,
however, only regional institutions had the power to refer questions for an
advisory opinion to the relevant court.

Closer to the CJEU model of allowing references from national courts
under Article 267 TFEU for interpretation of EU law in domestic cases, is the
EFTA Court’s jurisdiction* to give advisory opinions on the interpretation of
the Agreement on the European Economic Area (EEA).*® Where such a ques-
tion is raised before any court or tribunal in an EFTA State (Iceland, Liechten-
stein or Norway), then that court or tribunal may, if it considers it necessary to
enable it to give judgment, request the EFTA Court to give such an opinion.’!

4 Statute of the International Court of Justice, Arts. 65-68, Oct. 24, 1945 (ICJ).

4 Treaty for East African Co-operation, Art. 38, June 6, 1967, 1989 U.N.T.S. 34026.

47 Advisory opinions can currently be requested from the EACJ by the EAC Summit,
EAC Council or by a Member State (EAC Art. 36).

4 Treaty of the Southern African Development Community, Art. 16(4), Aug. 17,
1992, 32 1.L.M. 116.

4 Agreement between the EFTA States on the Establishment of a Surveillance Au-
thority and a Court of Justice, Art. 34, May 2, 1992, 1994 O.J. (L 344) 3 (EEA SCA).

50 Agreement on the European Economic Area, May 2, 1992, 1994 O.J. (L 1) 3
(EEA).

51 An EFTA State may nevertheless in its internal legislation limit the right to request
such an advisory opinion to courts and tribunals against whose decisions there is no judi-
cial remedy under national law: EFTA SCA Art. 34.
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Another step away from the CJEU model but probably most useful for the
ATT is the one provided in the Mercosur Permanent Review Tribunal
(PRT).%? This allows not just the Member States (conjointly) but also Merco-
sur institutions, including the Mercosur Parliament, to ask the PRT for an
advisory opinion on legal questions concerning the interpretation of Mercosur
norms. This right is also granted to domestic superior courts of Mercosur
states that enjoy nationwide competence, provided that such opinions relate to
cases on trial and involve the interpretation of Mercosur norms. Nevertheless,
such PRT opinions are not binding nor are they compulsory, and in any event
cannot refer to issues already under consideration in the Mercosur dispute set-
tlement system. In many respects, this would be an ideal model for the ATT
to follow and would be consonant with the ASEAN Way of doing things.

5. Composition: Judges of the Court

(1) Requirements and Qualifications

The necessary requirements and qualifications to sit as a judge on a
regional or international court do not vary widely, emphasizing as they do an
attempt to balance independence with accountability. The ICJ* require-
ments, on which subsequent global and regional courts based their own cri-
teria, requires its judges to be “independent ... of high moral character, who
possess the qualifications required in their respective countries for appoint-
ment to the highest judicial offices, or are jurisconsults of recognized compe-
tence in international law.”

The judges of the International Criminal Court (ICC)>* are chosen from
among persons “of high moral character, impartiality and integrity who pos-
sess the qualifications required in their respective States for appointment to
the highest judicial offices.” Moreover, they are to have either (i) established
competence in criminal law and procedure, and the necessary relevant expe-
rience, whether as judge, prosecutor, advocate or in other similar capacity, in
criminal proceedings; or (ii) established competence in relevant areas of
international law such as international humanitarian law and the law of
human rights, and extensive experience in a professional legal capacity
which is of relevance to the ICC’s judicial work. In addition, candidates must
be fluent in either English or French, the working languages of the ICC.

52 Olivos Protocol for the Settlement of Disputes in Mercosur, Chapter III, Feb. 18,
2002, 42 I.L.M. 2.

3 ICT Art. 2.

3 Rome Statute on the International Criminal Court, Art. 36, 2187 U.N.T.S. 38544
(Ico.
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Consequently, because of the particular nature of the ATT and its special-
ist jurisdiction, it would be necessary to consider further qualifications for
candidates. Taking the WTO AB as an example,> candidates would need to
be “of recognized authority, with demonstrated expertise in law, interna-
tional trade and the subject-matter of the covered agreements generally.” In
fact, the criteria for panel arbitrators or AB members appointed through the
two already existing protocols would ideally form the nucleus of require-
ments for being considered and appointed as an ATT member.

Under the Vientiane Protocol,*® members appointed to the AB are to be
persons of recognized authority, irrespective of nationality, with demon-
strated expertise in law, international trade and the subject matter of the cov-
ered agreements generally. From the perspective of independence and
impartiality, such appointees must not be affiliated with any government; are
to be available at all times and on short notice; must stay abreast of dispute
settlement activities and other relevant activities of ASEAN; and are to avoid
any direct or indirect conflict of interest in consideration of any dispute.
Under both the Vientiane®” and Hanoi*® Protocols, arbitrators must possess
expertise or experience in law and in the matters covered by the ASEAN
Charter or the relevant ASEAN instrument. They are chosen on the basis of
objectivity and reliability and are neither affiliated with nor take instructions
from any parties to the dispute. One persistent problem as regards possible
members of the ATT would be the lack of qualified candidates in ASEAN
who are not also working in their own national public administrations.

(i1) Number of Judges

In international courts with limited numbers on the bench, judges are cho-
sen to reflect the different legal traditions and systems throughout the world.
With regional courts, where numbers of Member States are smaller, the options
can be the nomination of one judge per state or possibly two with both as full
time (GC) or even three with two being ad hoc (EFTA Court): in the latter case,
ad hoc judges to sit on a case if, e.g., there is a conflict of interest.® As for the
Court of Justice of the Economic Community of West African States
(ECOWAS), countries take it in turn to nominate their judge in a set rotation.®

5% 'WTO DSU Art. 17(3)

5 VP Art. 12(3).

57 VP Appendix II, clause I(1).

8 HP Art. 11(2).

% EFTA SCA Art. 30(4).

% Supplementary Protocol A/SP.1/06/06 amending the Revised ECOWAS Treaty,
Art. 2, replacing 1993 Revised Treaty, Art. 18(4), 2000 ECOWAS 0O.J. (49) 21.
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Of a more complicated nature is the EACJ, which — like the WTO DSU and
CJEU - has two tiers: each EAC Member State can appoint maximum two
judges for the first instance division and one for the appellate division.®!

The present proposals envisaged for the ATT provide for panels and an
AAC similar to the structure of the WTO DSU. Nevertheless, with only ten
AMSs at the present time, it would be easier politically and arguably an
application of the ASEAN Way approach by allowing the AMSs to be treated
equally if each AMS (at least initially) were to have a right to list, e.g., three
members — one for the AAC and two to sit in the panels.

(iii) Selection and appointment

Selection of judges to sit in regional and international courts is usually
subject to the ultimate control of the states concerned. For example, members
of the EFTA Court are appointed by common accord of the governments of
EEA-EFTA states of Iceland, Liechtenstein and Norway.*? In a similar fash-
ion, the seven members of the WTO AB are appointed by the Dispute Settle-
ment Body (DSB)® in effect, a session of the General Council of the WTO,
i.e., all of the representatives of the WTO member governments, usually at
ambassadorial level, meeting together. The WTO DSB thus represents the
highest political body, bringing together all the Member States.

Other courts, however, have introduced some non-executive controls. For
example, the appointment of CJEU judges* — similarly to their EFTA Court
counterparts — is made by “common accord of the governments of the Mem-
ber States for a term of six years” and which further allows them to be reap-
pointed for a non-defined number of occasions. Yet all candidates — proposed
by the Member State governments for positions as judges of the Court of Jus-
tice (CoJ) and the General Court (GC) — must go before a judicial appoint-
ments panel® that produces an opinion on the suitability of each of them.
While the Council of the European Union (the Council of Ministers) is
responsible for establishing the Panel®® and its operating rules,’ its decisions
in both these matters are made following the initiative of the President of the

6 EAC Art. 24(1).

2 EFTA SCA Art. 30(1).

% WTO DSU Atrt. 17(2).

¢ TFEU Art. 253.

¢ TFEU Art. 255.

¢ Council Decision 2010/125/EU appointing the members of the panel provided for in
Article 255 of the Treaty on the Functioning of the European Union, 2010 O.J. (L 50) 20.

7 Council Decision 2010/124/EU relating to the operating rules of the panel provided
for in Article 255 of the Treaty on the Functioning of the European Union, 2010 O.J. (L
50) 18 (Operating Rules).
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Col. The panel is made up of seven persons chosen from among former
members of the CoJ and the GC, members of national supreme courts, and
lawyers of recognized competence, one of whom is proposed by the Euro-
pean Parliament (the one minor contribution to democratic accountability in
the whole selection process). Panel members are appointed for four years and
may be reappointed once.

The sitting panel members must give a collective reasoned opinion on the
merits of each proposed candidate, setting out the principal grounds for its
opinion.*” Such opinion remains confidential and is never made public; it is
forwarded to the Representatives of the Governments of the EU Member
States. Even with this judicial panel, the appointment of a judge to the CJEU
(either ColJ or GC) still requires unanimous agreement of the EU Member
State governments.

In the ASEAN context, the AEM is likely to want to maintain ultimate
political control over appointments to the ATT. Yet it might be more attuned
to the ASEAN Way for an independent panel of experts to give their opinions
on the suitability of the candidates nominated by an AMS, before proceeding
to have their nomination confirmed through the AEM by common accord.

(iv) Terms of Office and Reappointment

In this particular matter, two points would need to be addressed: (i)
whether the term should be short or long; and (ii) whether the ATT member
might be reappointed and, if so, for how often.

Short terms of four years with one possibility of reappointment are pro-
vided for the WTO AB but that has caused problems with the continued func-
tioning of that body in the face of US refusals to allow for either appointment
or reappointment to it.”

Longer terms, with possible reappointment, are provided for the CJEU
and the EFTA Court and were formerly provided for the European Court of
Human Rights (ECtHR). Judges at the ECtHR could originally sit for
renewable terms of nine years,”! which terms were reduced to six years in

% Qperating Rules, point 3.

® Henri de Waele, «Not Quite the Bed that Procrustes Built? Dissecting the System
for Selecting Judges at the Court of Justice of the European Union», en Selecting Eu-
rope’s Judges: A Critical Review of the Appointment Procedures to the European Courts,
ed. por Michal Bobek (Oxford: Oxford University Press, 2015), 24-26.

" Jeffrey L. Dunoff y Mark A. Pollack, «The Judicial Trilemmay, American Journal
of International Law 111, 1n.°2 (2017): 237-238 y 244.

"I Convention for the Protection of Human Rights and Fundamental Freedoms, Art.
40, Nov. 4, 1950, E.T.S. No. 5 (original version): “The members of the Court shall be
elected for a period of nine years. They may be re-elected.”
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1994.”> However, since ECtHR judges can give named dissenting and concur-
ring opinions to judgements, from the late 1990s, it appeared that some govern-
ments were using their reappointment powers as a means of disciplining
recalcitrant judges whose interventions they did not like. In 2004, these renewa-
ble terms were abolished and replaced with a non-renewable term of nine years.”
Depending on the length of the single term adopted under the relevant
legal rules, this can allow some of the advantages of life tenure — security,
irremovability, and therefore independence — to be combined with a system
of rotation in office. The result is that no one group of judges can maintain
their grip on a court or tribunal over an extended period of time. Neverthe-
less, the future career prospects of judges may still affect their decision-mak-
ing: this might be particularly relevant for younger judges who need to find
other positions after their non-renewable ECtHR term expires.” There has
also been consideration of the idea of changing the six-year renewable term
at the CJEU by appointing judges for a longer non-renewable period.”
Taking these examples into consideration, it may be possible to propose a
period of between six-nine years for ATT members without a prospect of reap-
pointment. The length of tenure would underline continuity and evolution in
the ATT’s decision-making, while the removal of the option to stand for reap-
pointment might reduce the fear of ATT members with respect to their home
government. In this latter respect, although not discussed due to its procedural
nature, the decision of the ATT should be the only one handed down, with no
dissenting or concurring opinions (as is the situation vis-a-vis both the CJEU
and EFTA Court). A single ruling might at least avoid the exercise by AMS
governments over their ATT members when resolving disputes before them.

IV. CONCLUSION

The 2007 ASEAN Charter marked an advance in becoming a more rules-
based organization. Consequently, as AMSs seek to deepen their economic

2 Protocol No. 11 to the Convention for the Protection of Human Rights and Funda-
mental Freedoms 1994, Art. 37, May 11, 1994, 1994 E.T.S. 155.

3 Protocol No. 14 to the Convention for the Protection of Human Rights and Funda-
mental Freedoms, Amending the Control System of the Convention 2004, Art. 2, May 13,
2004, 2004 C.E.T.S. 194. This provision amended Art. 23(1), ECHR that now reads: “The
judges shall be elected for a period of nine years. They may not be re-elected.”

" David Kosaf, «Selecting Strasbourg Judges: A Critique», en Selecting Europe’s
Judges, ed. por Bobek, 140.

S Takis Tridimas, «The European Court of Justice and the Draft Constitution: A Su-
preme Court for the Union?», en EU Law for the Twenty-First Century: Rethinking the
New Legal Order, ed. por Takis Tridimas y Paolisa Nebbia (Oxford: Hart Publishing,
2004) vol. 1, 119.
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co-operation and integration, the issue of a permanent ATT — designed to fur-
ther that project — will continue to provide a gravitational pull for some of
those states and relevant (potential) stakeholders in the economy and aca-
demia. Given the refocusing of ASEAN on its further integration, its citizens
and economic development and integration, those calls from stakeholders
across the region will become louder. The ATT could therefore act to main-
tain legal certainty with regard to ASEAN law of the region. With the author-
ity to provide independent and uniform interpretations of ASEAN legal
obligations and to resolve definitively disputes in a rules-based manner, the
ATT would greatly minimize the potential for political conflict over the
application and enforcement of ASEAN law.”®

The eventual creation of a fully adjudicative ATT will not, on its own,
ensure the success of ASEAN: decision-making and supervisory institutions
as well as further permanent bodies and administration are also needed as
well to bolster and reinforce the institutionally-strategic role of the ATT. Fur-
ther evolution is inevitable and the above proposals provide some ideas as to
how AMSs could take the next steps in developing ASEAN DSMs. This
could be achieved by allowing individuals and companies to bring cases indi-
rectly before the ATT; by extending its jurisdiction gradually to cover all the
economic and trade agreements of ASEAN; by allowing the ATT to provide
authoritative interpretations of ASEAN law for courts in the AMSs; and by
consolidating into the ATT’s jurisdiction the plethora of proceedings that
arise in relation to the Vientiane and Hanoi Protocols as well as other
ASEAN instruments.
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Abstract

Basques and other Iberians have been travelling to the Philippines since 1521 or
for almost half a millennium now, initially when the archipelago was a Spanish
dominion from the 16th to the late 19th centuries. They sailed to the islands to admin-
ister the colony, spread the word of God, and seek their fortunes. Not a few estab-
lished families and founded enterprises, some of which still exist.

Spanish sovereignty ended in 1898 but Basques' and Spaniards continued to jour-
ney to the Philippines during the American period (1899-1946), as they do until now.

The movement of people also went the other way, as many Filipinos have been
going to Spain for hundreds of years.

So it should be no surprise that there are about 115,000 persons who are citizens
of both countries®>. And for Basques and Spaniards to have relatives in the Philip-
pines; the mother of the current Spanish Ambassador was born there®. These transna-
tional ties are the reasons for this study.

! Larrabeiti (2003).
2 Masigan (2018).
3 Republic of the Philippines Presidential Communications Operations Office (2018).
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It examines the rules on citizenship in the Constitutions, laws, and legal sources
of Spain and the Philippines. It investigates the effect on their citizens of their respec-
tive regional groups, the European Union (EU) and the Association of Southeast
Asian Nations (ASEAN). And it explores how persons of Filipino and Iberian ances-
try and/or dual citizenship can situate themselves within the citizenship frameworks
of both countries and regions, and how Filipinos with Basque ancestry can situate
themselves in the Basque Country.

Keywords

Dual nationality/citizenship, ASEAN, EU, Euskadi, Spanish-Filipino,
Basque-Filipino

Resumen

Los vascos y otros iberos han estado viajando a Filipinas desde 1521 o durante
casi medio milenio ahora, inicialmente cuando el archipié¢lago era un dominio espa-
ol desde el siglo X VI hasta finales del siglo XIX. Navegaron a las islas para admi-
nistrar la colonia, difundir la palabra de Dios y buscar su fortuna. No pocas familias
establecidas y empresas fundadas, algunas de las cuales todavia existen.

La soberania espafiola termino6 en 1898, pero los vascos y los espafioles continua-
ron viajando a Filipinas durante el periodo estadounidense (1899-1946), como lo
hacen hasta ahora.

El movimiento de personas también fue al revés, ya que muchos filipinos han
estado yendo a Espaifia durante cientos de afios.

Por lo tanto, no deberia sorprendernos que haya aproximadamente 115,000 per-
sonas que son ciudadanos de ambos paises. Y para que los vascos y los espafioles
tengan parientes en Filipinas; La madre del actual embajador espafiol naci6 alli. Estos
lazos transnacionales son las razones de este estudio.

Examina las normas sobre ciudadania en las Constituciones, leyes y fuentes lega-
les de Espaiia y Filipinas. Investiga el efecto sobre sus ciudadanos de sus respectivos
grupos regionales, la Unién Europea (UE) y la Asociacion de Naciones del Sudeste
Asiatico (ASEAN). Y explora como las personas de ascendencia filipina e ibérica 'y /
o doble ciudadania pueden situarse dentro de los marcos de ciudadania de ambos
paises y regiones, y como los filipinos con ascendencia vasca pueden ubicarse en el
Pais Vasco.

Palabras clave

Doble nacionalidad/ciudadania, ASEAN, UE, Euskadi, espafiol-filipino,
filipino-espafiol.
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SuMMARY: 1. CITIZENSHIP / NATIONALITY: AN OVERVIEW. II. CITIZEN-
SHIP / NATIONALITY UNDER THE PHILIPPINE AND SPANISH CONSTITU-
TIONS. III. DUAL SPANISH-FILIPINO CITIZENSHIP / NATIONALITY NOT
PROHIBITED. IV. SPANISH-FILIPINOS, SPAIN, AND THE PHILIPPINES.
V. SpanisH-FiLipinos, THE EU, AND ASEAN. VI. BASQUE-FILIPINOS
AND EUSKADI. VII. MULTIPLE NATIONALITY, MULTIPLE NATIONAL LAWS.
VIII. A NUANCED APPROACH. REFERENCES.

I. CITIZENSHIP / NATIONALITY: AN OVERVIEW

Citizenship is the master status that defines the rights and entitlements
that individuals may access*; ‘membership of a political community’ namely
the nation-state’. Under the 1930 Convention on Certain Questions Relating
to the Conflict of Nationality Laws (Hague Convention)®, it is the state’s laws
which determine whether or not a person possesses its nationality.

The tie between citizen and state was originally a “perpetual allegiance”
which the former cannot end’ without the latter’s consent®. Citizenship was
very closely linked to patriotism, national identity, and loyalty to one’s
nation, among others’. Since states typically demanded exclusive allegiance
from their citizens and prohibited overlapping memberships'®, the tolerance
of dual nationality in Articles 3!' and 6'? of the Hague Convention was
grudging at best'.

THE RISE OF DUAL CITIZENSHIP. One involuntarily acquires citizenship by
operation of law. It is literally an accident of birth that depends on the law of

4 Harpaz & Mateos (2018).

5 Painter (1998).

¢ Articles 1 and 2.

7 Casper (2008).

8 The Hague Convention, Article 6: Without prejudice to the liberty of a State to ac-
cord wider rights to renounce its nationality, a person possessing two nationalities ac-
quired without any voluntary act on his part may renounce one of them with the authori-
sation of the State whose nationality he desires to surrender.

This authorisation may not be refused in the case of a person who has his habitual and
principal residence abroad, if the conditions laid down in the law of the State whose na-
tionality he desires to surrender are satisfied.

° Anderson (2011).

10 Harpaz & Mateos, note 1.

" Article 3. Subject to the provisions of the present Convention, a person having two
or more nationalities may be regarded as its national by each of the States whose nation-
ality he possesses.

12 Note 5.

13 Anderson, note 6.
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the place of one’s birth (jus soli), or the law of the state one’s parents are cit-
izens of (jus sanguinis), or both, because there is no universal rule on nation-
ality and citizenship'®. But citizenship may also be acquired voluntarily,
through the process of naturalization.

While perpetual allegiance is “the antiquated, opprobrious system of feu-
dal vassalage™'?, citizenship is now seen both as a form of association and a
vehicle for individual identity'é, in part because of the women’s rights move-
ment'” and of globalization'®. The idea that there is or should be a congruence
between national identity, territoriality, statehood, and citizenship is now
being challenged and undermined through a “restructuring of governance”"’.

Notably, the Universal Declaration of Human Rights recognizes national-
ity, the right to leave any country including one’s own (Article 13(2)), and
the right to change nationality (Article 15(2)), effectively recognizing the
right to renounce citizenship. And there is now a proposal to elevate dual cit-
izenship to the status of a human right®.

II. CITIZENSHIP / NATIONALITY UNDER THE PHILIPPINE AND
SPANISH CONSTITUTIONS

Articles 11 and 149(1)(ii) of the 1978 Spanish Constitution (SC) are the
provisions on Spanish nationality, while Article IV of the 1987 Philippine
Constitution (PC) are the provisions on Philippine citizenship:

4 Carifio (2007); see also Articles 1 and 2 of the Hague Convention.
5 Warren (1922), cited in Casper, note 4.
¢ Spiro (2010).
7 The Link Between Dual Citizenship and the Women’s Rights Movement. 2019.
Anderson, note 6.
Painter, note 2.
Spiro, note 13.

9
20
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1978 Spanish Constitution®' (SC)

1987 Philippine Constitution (PC)

Article 11

1. Spanish nationality is acquired,
retained and lost in accordance with the
provisions of the law.

2. No person of Spanish origin may be
deprived of his or her nationality.

3. The State may negotiate dual nation-
ality treaties with Latin American coun-
tries or with those which have had or
which have special links with Spain. In
these countries, Spaniards may become
naturalised without losing their nation-
ality of origin, even if said countries do
not recognise a reciprocal right to their
own citizens.

X-X-X

Article 149
1. The State holds exclusive compe-
tence over the following matters:
X-X-X
ii) nationality, immigration, emigra-
tion, status of aliens, and right to asy-
lum;

X-X-X

Article IV Citizenship

Section 1. The following are citizens of
the Philippines:

(1) Those who are citizens of the
Philippines at the time of the adop-
tion of this Constitution;

(2) Those whose fathers or mothers
are citizens of the Philippines;

(3) Those born before January 17,
1973, of Filipino mothers, who elect
Philippine citizenship upon reaching
the age of majority; and

(4) Those who are naturalized in
accordance with law.

Section 2. Natural-born citizens are
those who are citizens of the Philippines
from birth without having to perform
any act to acquire or perfect their Philip-
pine citizenship. Those who elect Phil-
ippine citizenship in accordance with
paragraph (3), Section 1 hereof shall be
deemed natural-born citizens.

Section 3. Philippine citizenship may be
lost or reacquired in the manner pro-
vided by law.

Section 4. Citizens of the Philippines
who marry aliens shall retain their citi-
zenship, unless by their act or omission,
they are deemed, under the law, to have
renounced it.

Section 5. Dual allegiance of citizens is

inimical to the national interest and
shall be dealt with by law.

SIMILARITIES. Both Constitutions recognize nationals or citizens by birth
(nacionalidad espaiiola de origen and natural-born Filipino citizens) and
provide that the loss or acquisition of nationality or citizenship shall be in

accordance with law.

2l English translation sourced from https://www.boe.es/legislacion/documentos/Con-
stitucionINGLES.pdf, accessed April 13, 2019.
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Both Constitutions generally but do not exclusively refer to the Civil Codes
of both countries, particularly Book I (On Persons) Title I (On Spaniards and
Foreigners) Article 17 to 26 of the Spanish Civil Code (SCC)* and Book I
(Persons) Title II (Citizenship and Domicile) Articles 48 and 49 of the Philip-
pine Civil Code (PCC). Parenthetically, Articles 48 and 49 of the PCC (which
took effect on August 30, 1950) are similar to (but not exactly the same as)
Article IV Sections 1 and 3 of the PC (which took effect on February 2, 1987).

DIFFERENCES. Article 11(2) of the SC stating that Spaniards de origen
may not be deprived of Spanish nationality, has no counterpart in the PC?.
On the other hand, Article VI Sections 1 and 4 of the PC which enumerate
who Filipino citizens are (including naturalized Filipinos) and state that Fili-
pino citizens who marry aliens shall retain their citizenship, have no equiva-
lents in the SC. Moreover, while the SC explicitly recognizes that Spaniards
can also be nationals or citizens of certain countries — dual citizenship, in
other words — the PC proscribes dual allegiance. And Article 149(1)(ii) of the
SC in relation to Article 2 thereof on the indissoluble unity of the Spanish
nation which is composed of Euskadi and other autonomous communities
has no counterpart in the PC, even though the latter’s Article X Sections
15-21 establish the grounds for the creation of autonomous regions. Lastly,
the SC refers to “nationality”, while the PC refers to “citizenship™*.

But these differences are more apparent than real.

22 English translation sourced from http://derechocivil-ugr.es/attachments/article/45/
spanish-civil-code.pdf, accessed April 13, 2019.

2 A law to revoke Philippine citizenship (which was not specifically directed towards
naturalized Filipinos only) was promulgated by then-President Ferdinand Marcos when
he had law-making powers. Presidential Decree (PD)1735 (1980) “Imposing Additional
Penalties for Rebellion, Insurrection, Sedition and Subversion Committed Within or Out-
side Philippine Territory” imposed the “penalty of forfeiture of his rights as a citizen of
the Philippines” on “any person found guilty of subversion, rebellion or insurrection, or
sedition, or conspiracy to commit rebellion, or insurrection, or sedition whether Commit-
ted within or outside the territorial jurisdiction of the Philippines”; this was reiterated in
PD 1835 (1981) “The Anti-Subversion Law of 1981”. However, PD 1975 (1985)
“Amending Presidential Decree 835” removed the penalty of forfeiture of one’s rights as
a citizen of the Philippines.

24 Rubio Marin, et al. (2012) explain in footnote 1 of their Country Report: Spain that
“the Spanish term used to refer to the concept of ‘nationality’, understood as the legal
bond between an individual and the state, is ‘nacionalidad’. The Spanish term for citizen-
ship, referring to the full entitlement of political rights is ‘ciudadania’. From the legal
viewpoint, the concept of citizenship is therefore more restricted than nationality. Howev-
er, in some cases, ‘citizenship’ is used in the legal texts in a less accurate way as it is ac-
tually referring to the wider conceptual sphere of ‘nationality’ (e.g. articles 11.3, 13.4, and
41 of the Spanish Constitution; article 22.2 of the Spanish Civil Code). From a political or
sociological viewpoint, the term ‘nacionalidad’ can also be understood as the different
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1II. DUAL SPANISH-FILIPINO CITIZENSHIP / NATIONALITY NOT
PROHIBITED

There are 4,723 Spaniards in the Philippines of which 55 are Basques
(from Araba — 5; Bizkaia — 26; Guiptizcoa — 24)*, while there are some 1,800
to 2,000 Filipinos in the Pais Vasco, La Rioja, Navarra, Cantabria, Burgos,
Palencia, and Asturias®® out of an estimated 200,000 Filipinos living and
working in Spain®’. This figure reportedly excludes the more or less 115,000
persons who are citizens of both Spain and the Philippines®. Not all Span-
ish-Filipinos are both Spaniards de origen and natural-born Filipinos; some
are natural-born citizens/nationals of one country who acquired the citizen-
ship/nationality of the other.

SPANIARDS DE ORIGEN WHO ACQUIRE FILIPINO CITIZENSHIP DO NOT LOSE
THEIR SPANISH NATIONALITY. The Philippines does not close its doors to
qualified aliens who wish to become Filipinos® through administrative natu-
ralization under Republic Act (RA) 9139, judicial naturalization under Com-
monwealth Act (CA) 473, or legislative naturalization®®. One of the
requirements under CA 473 is residence of at least 10 years, reduced to 5
years for certain aliens, including those born in the Philippines; RA 9139
applies to aliens born in the Philippines and residing therein since birth.

Sections 2 (Qualifications), 3 (Special qualifications), and 4 (Who are dis-
qualified) of CA 473 and Sections 3 (Qualifications) and 4 (Disqualifica-
tions) of the Administrative Naturalization Law 2001 explicitly state the

historical-cultural reality integrated within the Spanish national community. In fact, the
Spanish Constitution acknowledges the plural character of the country using the term
‘nacionalidades’ (article 2 of the Spanish Constitution). (Santolaya, 2008:11-14; Carras-
cosa, 2007:17-23).”

2 Email responses dated May 2 and 6, 2019 to the author from the Spanish Consulate
in Manila.

26 Email response dated May 22, 2019 to the author from Philippine Consul to Bilbao
Susana Palomino Bilbao.

27 Masigan (2018).

28 1d. Interestingly, data from the Instituto Nacional de Estadistica indicate that the
Philippines was not even among the top 10 countries whose nationals acquired Spanish
nationality through residence in Spain in the years 2016 and 2017 with the qualification
that “persons who have acquired Spanish nationality while residing in other countries are
excluded as well as those processes in which Spanish nationality is obtained by reason of
origin (by simple presumption or adoption) or by consolidation (possession of status of
those who already act as Spaniards).”

¥ Concurring opinion of Supreme Court of the Philippines Chief Justice Artemio
Panganiban in the Supreme Court of the Philippines’ Bengson Il v. House of Represent-
atives Electoral Tribunal (2011), cited in David v. Senate Electoral Tribunal (2016).
Poe-Llamanzares was the private respondent in David v. Senate Electoral Tribunal.

30 Under CA 63 (1936) and Letter of Instruction 270 (1975).
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qualifications an applicant for Philippine citizenship must possess, as well as
the disqualifications therefor.

While both laws require applicants to renounce their original citizen-
ship, Spaniards de origen who acquire Philippine citizenship will not lose
their Spanish nationality; recall Article 11(2) (3) of the SC, and the second
paragraph of Article 24(2) of the SCC: “Acquisition of the nationality of
Latin American countries, Andorra, the Philippines, Equatorial Guinea or

Portugal shall not be sufficient to cause the loss of Spanish nationality by
birth.”

NATURAL-BORN FILIPINOS WHO ACQUIRE SPANISH NATIONALITY DO NOT
LOSE THEIR PHILIPPINE CITIZENSHIP. Rubio Marin et al. note the existence in
Spanish law of a “special regime for nationals of certain countries or cultures
with which Spain is said to have either a historical debt, special ties of cul-
tural affinity or a logical combination of the two. The special treatment is
limited to two features: the shortening of residence time required to natural-
ise, and the existence of a legal regime of dual nationality.”!

Thus Article 22(1) of the SCC states that the period of residence in Spain
in order to acquire Spanish nationality is generally ten years, and applicants
are required by Article 22(4) to show “good civic conduct and a sufficient
degree of integration in Spanish society’”*?. However, Article 22(1) provides
that the period is only two years for “citizens by birth” of the Philippines and
certain other countries. Furthermore, while Article 23(b) requires applicants
for Spanish nationality to renounce their prior nationality, those from the
countries enumerated in section 2 Article 24 (which includes the Philippines)
are not required to do so.

Filipino citizens may also qualify for Spanish nationality under Ley
5/2007 or the Law of Historical Memory, or Ley 12/2015 if they are descend-
ants of Sephardic Jews.

While Article IV Section 5 of the PC explicitly prohibits dual allegiance,
the Philippine Supreme Court acknowledges that Filipinos could be simulta-
neously considered nationals by other states in accordance with their own
laws, either because they were born of Filipino parents in a jus soli jurisdic-
tion* or in a mixed marriage. It emphasized in Mercado v. Manzano (1999)
that dual citizenship is different from dual allegiance, and further clarified in

31 Tt was in 1521 when the peoples of the Iberian Peninsula and those of the islands
which became the Philippines first met each other. While the relationship between them
was initially between colonizer and colony, it is now one between equals.

32 According to Rubio Marin et al., these qualities are not described in the SCC, and
thus it is up to the judge to determine what they are.

3 Mercado v. Manzano (1999).

3% Aznar v. Osmeria (1990); Valles v. COMELEC (2000).
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AASIS v. Datumanong (2007) that Article IV Section 5 of the PC is not
self-executing and requires congressional action.

CA 63 (1936)%, “An Act providing for the ways in which Philippine citi-
zenship may be lost or reacquired” was amended by RA 2639 (1960) to allow
for dual citizenship with Spain and certain other countries:

Section 1. How citizenship may be lost. A Filipino citizen may lose his
citizenship in any of the following ways and/or events:

1. By naturalization in a foreign country;

X-X-X

The provisions of this section notwithstanding, the acquisition of citi-
zenship by a natural born Filipino citizen from one of the Iberian and any
friendly democratic Ibero-American countries or from the United King-
dom shall not produce loss or forfeiture of his Philippine citizenship if the
law of that country grants the same privilege to its citizens and such had
been agreed upon by treaty between the Philippines and the foreign coun-
try from which citizenship is acquired.

RA 9225 (2003), “An Act Making the Citizenship of Philippine Citizens
who Acquire Foreign Citizenship Permanent, Amending for the purpose
Commonwealth Act No. 63, as Amended and for Other Purposes” is just the
latest Philippine law that recognizes dual citizenship. In the words of the
Philippine Supreme Court, RA 9225 is an “abbreviated repatriation process
... [t]he repatriation of the former Filipino will allow him to recover his nat-
ural-born citizenship... R.A. No. 9225 was obviously passed in line with
Congress’ sole prerogative to determine how citizenship may be lost or reac-
quired. Congress saw it fit to decree that natural-born citizenship may be
reacquired even if it had been once lost...”3¢

There is no record of any treaty between the Philippines and Spain in rela-
tion to CA 63 as amended. But it is submitted that a treaty is now unneces-
sary because of the Philippine Supreme Court decisions and the Spanish and
Philippine legal provisions enumerated above.

IV. SPANISH-FILIPINOS, SPAIN, AND THE PHILIPPINES

As FILIPINO CITIZENS. Spanish-Filipinos are protected by Article III (Bill
of Rights) of the PC. They enjoy the right of suffrage, can practice their pro-
fession, control and administer educational institutions®’, and engage in

35 Further amended by RA 3834 (1963) to also include the United Kingdom.

3¢ Poe-Llamanzares v. COMELEC (2016).

37 Philippine Constitution, Article V (Suffrage) Section 1; Article XII (National
Economy and Patrimony) Section 14; Article XIV (Education, Science and Technology,
Arts, Culture, and Sports) Section 4(2).
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various activities reserved for Filipino citizens*. They are protected even if
working abroad under the Migrant Workers and Overseas Filipinos Act
(1995).

AS SPANISH NATIONALS. Spanish-Filipinos enjoy the freedoms and rights
enumerated in Section 14, and in Division 1 (Fundamental Rights and Public
Liberties) of Chapter 2, Sections 16-29 of the SC. They have the right to
engage in popular action and take part in the administration of justice through
the institution of the jury*®. They also have the right to a public social security
system and it is the obligation of the public authorities to carry out a policy
to provide special protection to its citizens who are physically, sensorially,
and mentally handicapped, as well as provide for adequate pensions and
social services for citizens in old age*. Additionally, Section 42 of the SC
provides that the State shall be especially concerned with safeguarding the
economic and social rights of Spanish workers abroad; the legal framework
is established in Ley 40/2006, the Estatuto de la ciudadania espariola en el
exterior (2006).

V. SPANISH-FILIPINOS, THE EU, AND ASEAN

UNDER THE EU. The Treaty of the Functioning of the European Union
(TFEU) established EU Citizenship — “Article 20 (1). Citizenship of the
Union is hereby established. Every person holding the nationality of a Mem-
ber State shall be a citizen of the Union. Citizenship of the Union shall be
additional to and not replace national citizenship.” Since Spain is a member
of the EU, Spanish-Filipinos are automatically citizens of the EU.

The TFEU enumerates the rights of EU citizens to non-discrimination,
movement, to vote and stand for election, consular protection, petition,
response, access, and Citizens’ Initiative*'. They have various other rights
such as when they travel and encounter delays, cancellations, damaged
luggage, or have special mobility needs, to look for a job in the EU Civil
Service and the European Commission and in another EU country, even in
some positions in the public sector. And there is a European Union
Agency for Fundamental Rights which was organized to support, safe-
guard, and ensure the minimum standards to ensure that a person is treated
with dignity.

3% 1d., Article XII (National Economy and Patrimony) Sections 2 3, 10, and 11; Arti-
cle XVI (General Provisions) Section 11(1)(2).

¥ SC, Part VI (Judicial Power) Section 125.

40 1d., Part I (Fundamental Rights and Duties) Chapter 3 (Principles governing Eco-
nomic and Social Policy), Sections 41, 49, and 50.

41 Articles 15[3], 18, 19, 20[2][a][b][c][d], 21[1], 22, 23, 24, 227, and 228.
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Furthermore, the Charter of Fundamental Rights of the European Union
strengthens the protection of the fundamental rights and universal values of
human dignity, freedom, equality and solidarity, and citizens’ rights in the EU.

UNDER THE ASEAN. The Philippines is a member of the Association of
Southeast Asian Nations (ASEAN), thus Spanish-Filipinos have certain
rights within ASEAN.

The ASEAN Charter which turned ASEAN into a legal entity and aims to
create a single free-trade area for the region encompassing 500 million peo-
ple, is a “new legal framework” which will “establish a number of new
organs to boost its community-building process”. When the ASEAN Charter
took effect in 2008, it was reported to be “a major step towards becoming an
EU-style community”.

The ASEAN Charter does not have provisions on ASEAN citizens’ rights
similar to the TFEU, possibly because unlike the EU, ASEAN “was never an
integration project but a sovereignty upholding project”*. Nevertheless,
there have been calls to develop a sense of ASEAN citizenship through social
integration* and by offering more privileges to Southeast Asian citizens*,
such as the Mutual Recognition Agreements (MRAs) entered into by the
ASEAN countries for the cross-border practice of certain professions®. As
well as visa-free entry for citizens of ASEAN countries to visit other ASEAN
countries*. And while others share the view on the need to develop an
ASEAN identity, they hold that the same should not be based on the EU
model?’.

VI. BASQUE-FILIPINOS AND EUSKADI

WHO ARE THE BASQUES? Article 2 of the SC “recognizes and guarantees
the right to self-government of the nationalities and regions” of which Spain
is composed, one of which is the Basque Country or Euskadi. While the
Spanish State has exclusive competence over civil legislation, this is without
prejudice to the preservation, modification and development by the Self-gov-
erning Communities of their civil law, or special rights and traditional cus-
toms (fueros).

42 Michael Vatikiotis, Regional Director for the Asia Centre for Humanitarian Dia-
logue, cited in Gnanasagaran (2018). ASEAN and the EU: Like two peas in the same pod?

4 Gnanasagaran (2018). Fostering a people-centric ASEAN.

4 Kotarumalos (2017).

4 Mendoza, et al., (2017).

4 But ASEAN countries grant visa-free entry or visa-on-arrival to tourists from coun-
tries outside ASEAN, including Spain.

47 Gnanasagaran (2018), supra, note 39.
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The basic law of Euskadi is the Euskal Autonomia Erkidegoko Estatutua
(Statute of Gernika, 1978), which enumerates in Article 7 those persons who
have the “political status” of Basque. As Spanish nationals, Basque-Filipinos
have the “political status” of a Basque if they reside within the Autonomous
Community. They and their descendants enjoy the same political rights even
if residing abroad, provided that their last legal residence in Spain was
Euskadi and they retain their Spanish nationality. Additionally, Article 9(1)
of the Estautua provides that their fundamental rights and duties are those
established in the SC. And under Article 9(2), one of the duties of the Basque
public authorities is to “watch over and guarantee the proper exercise of the
citizens’ fundamental rights and duties.”

DERECHO CIvIL Vasco. Basque-Filipinos can exercise certain rights in
Euskadi if they have civil residence therein. Section 10 of the Derecho Civil
Vasco (DCV) which governs property relations, civil societies, succession,
Basque civil residence (vecindad civil vasca), matrimonial property regimes,
and parejas de hecho (de-facto couples), provides inter alia that the civil law
of Euskadi applies to those persons who have a Basque civil residence.

EFFECT OF BASQUE AND PHILIPPINE PRIVATE LAWS. Article 80 of the
Philippine Family Code (PFC, 1988) allows the contracting spouses to stipu-
late in their ante-nuptial agreement that their property relationship shall be
governed by foreign laws, so a Basque-Filipino and his/her spouse can
decide that their property relationship will be governed by the DCV. Further-
more, Article 11 of the DCV acknowledges parejas de hecho or de facto cou-
ples, Ley 2/2003 recognizes the legal rights of the persons constituting the
same (who may be of the same or of opposite sexes), and Ley 7/2015, de rel-
aciones familiares en supuestos de separacion o ruptura de los progenitores
which applies within Euskadi, regulates relations arising from nullity, sepa-
ration, and divorce, and the extinction of parejas de hecho, modifications of
measures agreed on, custody and guardianship of minors, and support.

But with respect to succession, the Spanish-Filipino should take note of
Article 15 of the PCC, which provides in part that “intestate and testamentary
successions, both with respect to the order of succession and to the amount of
successional rights and to the intrinsic validity of testamentary provisions,
shall be regulated by the national law of the person whose succession is under
consideration”, regardless of one’s residence. Additionally, the PFC governs
legal and de facto separation®, annulment®® and nullity of marriages!,

4 Articles 744-1105 of the PCC are the Philippine laws on succession.
4 PFC, Arts. 55-67, 127, 239.

0 1d., Art. 45.

ST Id., Arts. 35, 36, 37, 38, 41, 42, 50.

Estudios de Deusto
© Universidad de Deusto * ISSN 0423-4847 « ISSN-¢ 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 65-86
76 http://dx.doi.org/10.18543/ed-62(1)-2019pp65-86 « http://www.revista-estudios.deusto.es/ 12



Familiar and Familial: Basque/Spanish-Filipinos vis-a-vis ASEAN, EU, and Euskadi Jose Mari Tirol Uriondo

support>?, parental authority and child custody>, and regulates the property
rights of the parties (who must be of opposite sexes) in common-law relation-
ships upon the termination of the relationship, but not during its subsistence®*.

VII. MULTIPLE NATIONALITY, MULTIPLE NATIONAL LAWS

MASTER NATIONALITY RULE. Article 15 of the PCC and Article 9(1) of
the SCC both provide that one’s personal law depends on one’s nationality.
The latter further states in Article 9(9) that “Spanish nationality shall prevail
for persons who also hold another nationality that is not provided for in Span-
ish statutes or international treaties”. Consequently, a Spanish-Filipino has
two national laws. If s’he wishes to exercise certain rights or perform certain
acts, or is liable for certain obligations, which national law prevails?

If the dispute is in a third state, then Article 5 of the Hague Convention
applies®.

If the matter involves taxation, the Convention between the Republic of
the Philippines and Spain for the Avoidance of Double Taxation and the Pre-
vention of Fiscal Evasion with Respect to Taxes on Income (1994) states that
income from immovable property “may be taxed in the Contracting State in
which such property is situated” (Article 6[1]), and that business profits or
“the profits of an enterprise of a Contracting State shall be taxable only in
that State unless the enterprise carries on business in the other Contracting
State through a permanent establishment situated therein” (Article 7[1]).

But if another controversy is pending in Spain or the Philippines, Article
4 of the Hague Convention states that “A State may not afford diplomatic
protection to one of its nationals against a state whose nationality such person
also possesses.” Along these lines is the Master Nationality Rule which is
described as follows:

... the practical effect of this Article is that where a person is a nation-
al of, for example, two States (A and B), and is in the territory of State A,
then State B has no right to claim that person as its national or to intervene
on that person’s behalf. Such a person who goes into the territory of a third

52 1d., Arts. 49, 62, 68, 70, 94, 121, 174, 176, 194-208.

53 1d., Arts. 49, 50, 63(3), 209-227.

3 1d., Arts. 147 and 148.

55 Within a third State, a person having more than one nationality shall be treated as
if he had only one. Without prejudice to the application of its law in matters of personal
status and of any conventions in force, a third State shall, of the nationalities which any
such person possesses, recognise exclusively in its territory either the nationality of the
country in which he is habitually and principally resident, or the nationality of the country
with which in the circumstances he appears to be in fact most closely connected.
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state may be treated as a national of either A or B - it does not normally
matter which one, except, for example, where the courts of the third state
have to adjudicate upon matters relating to that person’s status and the
relevant laws depend on the person’s nationality. In such cases, it is neces-
sary to choose an effective nationality (i.e. one of the two nationalities is
selected as effective for the purposes of the third state).*

CONFLICTING LAWS? While strongly influenced by the SCC, the provi-
sions of the PCC are not similar thereto. For example, the legal age in Spain
is 18 but an emancipated minor may get married®®. While Philippine law
also used to allow emancipated minors to marry, 18 is now both the age of
majority as well as the minimum age for marriage®®. And unlike the Philip-
pines, same-sex marriages are legal in Spain, which also recognizes the
rights of parejas de hecho not only after, but even during the subsistence of
their relationship.

Furthermore, Article 9 in relation to Article 107 of the SCC provides that
while separation and divorce may be governed by the common national law
of the spouses, it also states that Spanish law applies if the foreign law
“should not acknowledge separation or divorce, or should do it in a manner
which is discriminatory or contrary to public policy.”®

3¢ https://assets.publishing.service.gov.uk/government/uploads/system/uploads/at-
tachment_data/file/632318/dualnationality.pdf, accessed March 5, 2019.

37 SC, Article 12; SCC, Article 315.

% SCC, Articles 46(1); 314(2); 324; 319.

% RA 6809 (1989). An Act Lowering The Age Of Majority From Twenty-One To
Eighteen Years, Amending For The Purpose Executive Order Numbered Two Hundred
Nine, And For Other Purposes.; Family Code, Article 5.

% Note however the following information on the website of the Spanish Ministry of
Justice https://www.mjusticia.gob.es/cs/Satellite/Portal/en/areas-tematicas/nacionalidad/
nacionalidad/tener-doble-nacionalidad, accessed July 11, 2019:

‘¢ Qué implicaciones tiene la doble nacionalidad?

La concurrencia de dos nacionalidades en una misma persona tiene como
consecuencia la existencia de un doble vinculo juridico. La persona con doble na-
cionalidad es, a un tiempo, nacional de dos paises, gozando de la plena condicion
Juridica de nacionales de ambos Estados.

Sin embargo, esto no quiere decir que estas personas puedan estar sometidas
sim-ultaneamente a las legislaciones de ambos paises sino que, por el contrario, se
ar-ticulan medios para “dar preferencia a una de las nacionalidades” a la persona
con doble nacionalidad para, de esta manera, tener un punto de referencia en lo
relativo a las relaciones ciudadano-estado.

Para ello, la mayor parte de los convenios de doble nacionalidad toma el do-
micilio como punto de referencia, de tal manera que los ciudadanos con doble
nacionalidad no estaran sometidos de forma constante a ambas legislaciones, sino
solo a la del pais en el que tengan fijado su domicilio. Esto serd aplicable para
cuestiones tales como el otorgamiento de pasaporte, la proteccion diplomatica, el
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In contrast, Philippine law does not allow divorce, except when both par-
ties are Muslims and they married under the Muslim Code of Personal Laws
(1977)%, or in the case of mixed marriages under the second paragraph of
Article 26 of the PFC:

Where a marriage between a Filipino citizen and a foreigner is validly
celebrated and a divorce is thereafter validly obtained abroad by the alien
spouse capacitating him or her to remarry, the Filipino spouse shall have
capacity to remarry under Philippine law.

The differing provisions of Spanish and Philippine private laws may
result in legal complications. With respect to natural-born Filipinos who
become naturalized Spaniards and thereafter reacquire or retain their Philip-
pine citizenship under Republic Act 9225, the law “made natural-born Filipi-
nos’ status permanent and immutable”®. However divorce decrees validly
obtained abroad by former natural-born Filipinos before RA 9225 took effect
should still be recognized in the Philippines®. But what about those who are
natural-born Filipinos under Philippine law and Spaniards de origen under
Spanish law?

REPUBLIC V. MANALO. “Republic Act 9225 Spanish-Filipinos” as well as
those who are natural-born Filipinos under Philippine law, and Spaniards de
origen under Spanish law whose spouses are not Filipino citizens, may find
interesting the Philippine Supreme Court’s decision in Republic v. Manalo
(2018). The Court clarified that the second paragraph of Article 26 of the

ejercicio de los derechos civiles y politicos, los derechos de trabajo y de seguridad
social y las obligaciones militares.”

(What are the implications of dual citizenship?

The concurrence of two nationalities in the same person has as a consequence
the existence of a double legal bond. The person with dual nationality is, at the
same time, a national of two countries, enjoying the full legal status of nationals of
both States.

However, this does not mean that these people can be simultaneously subject to
the laws of both countries but, on the contrary, means are articulated to “give pref-
erence to one of the nationalities” to the person with dual citizenship, of this way,
have a point of reference in relation to citizen-state relations.

For this, most of the agreements of dual nationality take the domicile as a point
of reference, in such a way that citizens with dual citizenship will not be subject to
both legislations constantly, but only to the country in which they have fixed their
domicile. This will apply to issues such as the granting of a passport, diplomatic
protection, the exercise of civil and political rights, labor and social security rights
and military obligations.)

¢! Juliano-Llave v. Republic of the Philippines (2011).
92 David v. Senate Electoral Tribunal, note 26.
¢ See Republic v. Orbecido (2005) and Bayot v. Court of Appeals (2008).
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PFC gives Filipinos the capacity to remarry under Philippine law even if it
was they who initiated the filing of a petition for divorce abroad:

Assuming, for the sake of argument, that the word “obtained” should be
interpreted to mean that the divorce proceeding must be actually initiated by
the alien spouse, still, the Court will not follow the letter of the statute when
to do so would depart from the true intent of the legislature or would other-
wise yield conclusions inconsistent with the general purpose of the act.

X-X-X

.... A Filipino who initiated a foreign divorce proceeding is in the same
place and in like circumstance as a Filipino who is at the receiving end of
an alien initiated proceeding. Therefore, the subject provision should not
make a distinction...

Conveniently invoking the nationality principle is erroneous. Such princi-
ple, found under Article 15 of the Civil Code, is not an absolute and unbend-
ing rule. In fact, the mere existence of Paragraph 2 of Article 26 is a testament
that the State may provide for an exception thereto. Moreover, blind adher-
ence to the nationality principle must be disallowed if it would cause unjust
discrimination and oppression to certain classes of individuals whose rights
are equally protected by law. The courts have the duty to enforce the laws of
divorce as written by the Legislature only if they are constitutional. *

It will not be unusual for Basque/Spanish-Filipinos to find inconsistencies
between their multiple national laws, particularly on the relatively restrictive
provisions of Philippine private law in contrast with Basque and Spanish
laws. It is submitted that they may invoke Republic v. Manalo and argue that
the application of Philippine private law should not cause “unjust discrimina-
tion and oppression”.

VIII. A NUANCED APPROACH

The Spanish-Filipino inhabits many planes, all of which influence his/her
identity: ethnic, cultural, social, linguistic, and legal are just some. More so
the Spanish-Filipino who has Basque roots.

It is said that the distance between Euskadi and the Philippines and the
limited number of Basque settlers in the country hinder Basque-Filipinos
from developing their ethnic consciousness®. But the same can be said of the
descendants of the Catalans, Andalusians, and other Iberians who settled in
the Philippines®®.

¢ The PSC also noted in Republic v. Manalo that while there is presently no divorce
law in the Philippines, such a law would not be new.

¢ De Borja (2012, 138-139).

¢ Collins (1990 — 271-272) notes that Basques who immigrated to South and Central
America also lost their “Basque-ness” because they “were living in a wider Hispanic en-
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Where should Basque/Spanish-Filipinos situate themselves within these
two (or even three) environments, especially when some of their rights and
responsibilities in one are inconsistent with those in the other? They are
members of more than one community. Can they choose one (or two) over
the other/s? Must they?

Basque/Spanish-Filipinos are obliged to not just to situate themselves,
but also to find their identity within their peculiar situations. Since the Civil
Codes of both Spain (Article 6[1]) and the Philippines (Article 3) uniformly
provide that ignorance of the law does not excuse noncompliance, they can-
not be blissfully unaware of or willfully blind about the laws and regulations
of their countries, especially their differing personal laws.

And while Euskadi or the Basque Country is not a state in fact, it is a state
of mind and a state of the heart. It is more than just an imagined community.

Therefore, Basque/Spanish-Filipinos must be mindful of their particular
legal, national, social, and cultural circumstances. They must make full use
thereof to introduce positive changes in their communities, their countries,
and on the world. Like the Basque explorers of old, who have left an indeli-
ble mark on world civilization and society.
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Abstract

This is a reflection about some ideas explained in the last panel of the Span-
ish-Philippines Congress of Deusto (June 2019). It is a backdrop of different topics
that may be categorized as “emerging legal issues”. These topics are relatively new
—technology is an aspect to be considered— and their regulation is unclear. This is not
a conclusive analysis, but, on the contrary, it is an overview about some heterogene-
ous issues where more questions than answers may be found. Art and culture are
guidelines to be followed.

Keywords

Art and Culture; environment; human rights; Science; technology.

Resumen

Este trabajo intenta hacerse eco de algunas de las ideas vertidas (como conferen-
cia previa) en el ultimo panel que cerraba el Congreso Hispano-Filipino celebrado en
la Universidad de Deusto en junio de 2019. Pretende simplemente ofrecer una espe-
cie de telon de fondo en el que se ilustran diversos temas que pueden ser considerados
“cuestiones juridicas emergentes”. Es un conjunto de temas relativamente nuevos,
donde la tecnologia juega un papel de excepcion, o donde no existe una regulacion
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clara. No se trata de un trabajo conclusivo, sino de un estudio de ambitos muy hete-
rogéneos donde encontramos mas interrogantes que respuestas. El arte, en sus diver-
sas manifestaciones, actia como idea guia de los distintos temas enunciados.

Palabras clave

Arte y cultura; Ciencia; derechos humanos; medioambiente; tecnologia.
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SUMMARY: . INTRODUCTION. II. EMERGING LEGAL ISSUES: AN APPROACH.
1. Environmental Challenges. 2. Science, Law and Human Rights.
3. Legal Challenges and New Technologies. 4. The Relationship among
Culture and Law. 111. Sailing a terra incognita. BASIC BIBLIOGRAPHY.

Toda la naturaleza es arte, por ti desconocido;
Todo azar, direccion, que ver no logras;

Toda discordia, ignorada armonia;

Todo mal parcial, un bien universal

(Alexander Pope)

I. INTRODUCTION

This key note was a preliminary explanation of the last panel so-called
“Emerging Legal Issues”, in the context of the Congress “V Centuries Sail-
ing the Legal World”, the fifth edition of this event to enhance the mutual
relations between Spain and the Philippines. I have decided to add the
expression “a Bird’s-Eye-View” for two main reasons: firstly, because I will
focus my attention on some “new” topics and scientific literature about them.
It is true that the adjective “new” means that the issues raised are not covered
by existing regulation or, on the other hand, the legal instruments are insuffi-
cient or inadequate. Secondly, a few examples of works of art (paintings,
sculptures and literary works) are the red thread of the following reflections;
this is the second element that will included into this bird’s-eye-view.

What are the topics to be included on the category of “emerging legal
issues”? This key-note is only “an approach” to this matter; a never ending
reflection about some factors of evolution or (why not?) revolution of the legal
system at this historical moment: finishing the second decade of the twen-
ty-first century. It must be said, as a basic principle, that the field of human
rights “pollutes” almost everything. This factor shall be taken into account.

Exploring “emerging legal issues” means opening the doors and the win-
dows of international society, opening our mind and thinking about some chal-
lenges of our contemporary world. We must be sailors, in a world of uncertainty
(in the same way as was Shanti Andia, the Basque seaman described by Pio
Baroja' and reproduced by the painter Ramon de Zubiaurre?).

! Pio Baroja, Las inquietudes de Shanti Andia/ The Restlessness of Shanti Andia (Ma-
drid: Biblioteca Renacimiento, 1911).

2 Ramon de Zubiaurre, EI Marino Vasco Shanti Andia, el Temerario/ The Basque
Seaman Shanti Andia, the Bold (catalogued in 1924, Museo Nacional Centro de Arte
Reina Sofia).
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A few number of topics fall within this category; some examples that will
be analysed are the following: 1) environmental law, climate change and disas-
ters; 2) Science, law and human rights; 3) legal challenges and new technolo-
gies; 4) the relationship among culture and law. All the aforementioned
subjects have a common pattern: there are new aspects to be considered in
order to solve surrounding questions on every case. And this is the main objec-
tive of this key note: an initial approach to the so-called emerging legal issues.

II. EMERGING LEGAL ISSUES: AN APPROACH

This paragraph describes some topics where a radical evolution/revolu-
tion has transformed their essence and, as a result of this, their regulation.
Next explanations will be focused on selected issues that, from our perspec-
tive, must be mentioned and carefully studied.

1. Environmental Challenges

The close relationship and interaction between environmental law, cli-
mate change and disasters is a key point to be mentioned. On this field, the
Philippines play an important role’: this is a region where the risk of disasters
and the field of prevention is crucial®. The typhoon Haiyan/Yolanda had a
great impact in the development of the field of disasters, prevention, prepar-
edness and response, in the Philippines (2013)°.

3 This key-note was given in the context of a Congress (V Centuries sailing the legal
world), developed in Deusto School of Law (Bilbao), focused on the Spanish and the Phil-
ippines relations. I remember the starting point of the mutual relations between the Univer-
sity of Malaga and the Philippines, some years ago: the former Ambassador of this country
in Spain (Mr. Salinas) visited the Law School of my University, (invited by José Manuel
Torres Perea, prof. of Civil Law and our Dean, prof. Juan José Hinojosa Torralvo).

4 See Andrés Bautista-Hernéez, “A Comparative Study on International Disaster Law
applicable to Spain and the Philippines”, Estudios de Deusto, vol. 66/1 (enero-junio
2018): 235-252. This article includes a list of natural disasters in the Philippines during
the period 2010 to 2017 and the figures are truly shocking: 124 natural disasters, 13.835
deaths, 165.973 injured, and 74.940.063 affected people. See ibid., 240.

5 This topic was discussed in international fora, such as the ECOSOC (Economic and
Social Council of the United Nations) in 2013; see additional information at https://www.
un.org/en/ecosoc/philippines/ (last accessed 2 September 2019). Raising awareness on
emerging issues — such as emergencies and disasters- is one of the activities of this main
organ of the United Nations system (see https://www.un.org/ecosoc/en/content/
ecosoc-special-meetings-emergency-situations). Last accessed 2 September 2019. The
risk of natural disasters in the Philippines has received attention by academics; see https://
www.statista.com/statistics/921036/philippines-risk-index-for-natural-disasters/ (last ac-
cessed 2 September 2019).
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As a curiosity, a new Civil Protection Mechanism of the European
Union® was adopted the same year 2013 (and entered into force in 2014).
This tool promotes cooperation —inside and outside the EU- prevention,
preparedness and response in case of disaster’. This Mechanism has been
activated all over the world (for example in Chad, Bosnia-Herzegovina,
Guatemala, United States, the Philippines, Fiji, Republic of Congo, Jor-
dan...)8. All these surrounding facts, together with awareness raising on the
effects of climate change® had contributed to the emergence of the so-called
“International Disaster Law”, receiving the attention of international
lawyers'®. The labour of the International Law Commission of the United

¢ Decision n. 1313/2013/EU of the European Parliament and of the Council of 17
December 2013 on a Union Civil Protection Mechanism (DOUE L 347, 20 December
2013). See https://ec.europa.eu/echo/what/civil-protection/mechanism_en (last accessed
12 September 2019). In the same way, see Enrique Vega Fernandez, “La Union Europea
frente a las catastrofes: ;jes factible una unidad multinacional europea para emergen-
cias?”, (Fundacion Alternativas, 2011), in http://www.falternativas.org/opex/documen-
tos-opex/decumento-de-trabajo, last accessed 2 September 2012; and Markuz Kotzur,
“European Union Law on Disaster Preparedness and Response”, German Yearbook of
International Law 55 (2012): 253-278.

7 See Maria Isabel Torres Cazorla, “;Lecciones aprendidas? El papel de la Union
Europea en materia de prevencion y coordinacion en caso de catastrofe”, in Bioderecho,
Seguridad y Medioambiente/Biolaw, Security and Environment, coord. by José¢ Manuel
Sanchez Patron, Maria Isabel Torres Cazorla & Daniel Ignacio Garcia San José (Valencia:
Tirant lo Blanch, 2015), 151-171; in the same collective work, see Andrés Bautis-
ta-Herndez, “Recientes avances en la regulacion de la Unién Europea en materia de
catastrofes: el Mecanismo de Proteccion Civil de la Unidon”, 173-194. This mechanism
has been strengthened by the so called rescEU; see additional information at https://ec.
europa.eu/echo/news/resceu-strengthened-eu-civil-protection-mechanism-enters-force
en. Last accessed 2 September 2019.

8 See, for example, concerning the Philippines, https://ec.europa.eu/echo/where/
asia-and-pacific/philippines_en (last accessed 2 September 2019).

° See Antoni Pigrau Solé, “Calentamiento global, elevacion del nivel del mar y pe-
quefios estados insulares y archipelagicos: un test de justicia climatica”, in £/ Derecho del
Mar y las personas y grupos vulnerables, Gabriela A. Oanta (coord.), (J.M. Bosch editor,
2018), 235-281.

10 See Jean-Marc Thouvenin, “L’internationalisation des secours en cas de catastro-
phe naturelle”, Revue Générale de Droit International Public 102, n.2 (1998): 327-363;
Jean-Marc Thouvenin, « La définition de la catastrophe par la CDI : vers une catastrophe
juridique ? », in Derecho Internacional y Desastres. Estudios sobre Prevencion y Asist-
encia a Victimas, ed. by Rafael Prieto Sanjudn and Jean-Marc Thouvenin (Bogota:
CEDI, CEDIN, Grupo Editorial Ibafiez, 2011), 41-50; Carlos Ramo6n Fernandez Liesa,
“Desarrollos del Derecho Internacional frente a los desastres/catastrofes internacion-
ales”, Anuario de Derecho Internacional 27 (2011): 209-240; Maria Isabel Torres Ca-
zorla, “Las emergencias y catastrofes como riesgo para la seguridad: una vision desde la
perspectiva del Derecho Internacional Publico a la luz de la Estrategia de Seguridad
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Nations may be enhanced'!. Human rights, environmental law and secu-
rity'? close the circle'.

2. Science, Law and Human Rights

A key aspect to be analysed is the relationship between Science, Law and
human rights and, strictly speaking, the development of some areas of law
where the regulation need to be expanded. Some issues such as surrogacy'4,

Nacional de mayo de 2013, icade. Revista Cuatrimestral de las Facultades de Derecho
y Ciencias Economicas y Empresariales 92 (mayo-agosto 2014): 77-106; Katja Samuel,
Marie Aronsson-Storrier, and Kirsten Nakjavani Bookmiller, The Cambridge Handbook
of Disaster Risk Reduction and International Law (Cambridge: Cambridge University
Press, 2019).

' The International Law Commission adopted the draft articles on the protection of
persons in the event of disasters (2016). See all the information about this on the ILC
website: http://legal.un.org/ilc/guide/6_3.shtml (last accessed 2 September 2012). See
Aldo Pérez, “In Defense of Concurrent Application: the ILC Draft Articles on the Protec-
tion of Persons in the Event of Disasters and International Humanitarian Law”, Denver
Journal of International Law and Policy 46 (2018): 259-288.

12 See Maria Isabel Torres Cazorla, “A New Paradigm for United Nations Security
Council: the Relationship between Security and Health”, in Bioderecho Internacional,
Derechos Humanos, Salud Publica y Medioambiente, coord. by Maria Isabel Torres
Cazorla and José Manuel Sanchez Patron (Valencia: Tirant lo Blanch, ESIL: 2018),
117-142.

13 See Flavia Zorzi Giustiniani, Emanuele Sommario, Federico Casolari and Giulio
Bartolini, Routledge handbook of human rights and disasters (London, New York: Rout-
ledge, 2018); Rosemary Lyster and Robert R.M. Verchick, Research Handbook on cli-
mate disaster law: barriers and opportunities (Cheltenham: Edward Elgar Publishing
Limited: 2018); Stephania Negri (ed.), Environmental Health in International and EU
Law: Current Challenges and Legal Responses (Abingdon-on-Thames, Turin: Rout-
ledge-Giappichelli Studies in Law: 2019).

14 See Kathryn Webb Bradley, “Surrogacy and Sovereignty: Safeguarding the Inter-
est of Both the Child and the State”, 43 North Carolina Journal of International Law and
Commercial Regulation (2018, n.4): 1-37; Kimberley M. Mutcherson, “Things that Mon-
ey Can Buy: Reproductive Justice and the International Market for Gestational Surroga-
cy”, 43 North Carolina Journal of International Law and Commercial Regulation (2018,
n.4): 150-181; Richard F. Storrow, “International Surrogacy in the European Court of
Human Rights”, 43 North Carolina Journal of International Law and Commercial Regu-
lation (2018, n.4): 38-68; Kellen Trilha Schappo, “Surrogacy in the Context of Private
International Law? Cross-border Effects of international reproductive agreements”, in
Global Private International Law: adjudication without frontiers (Cheltenham: Edward
Elgar Publishing (2019), 495-504; Dagmar Coester-Waltjen, “A case for harmonisation
of Private International Law? Juggling between Surrogacy, interest of a child and parent-
hood”, in Global Private International Law: adjudication without frontiers (Cheltenham:
Edward Elgar Publishing (2019), 504-509.

Estudios de Deusto
© Universidad de Deusto « ISSN 0423-4847 « ISSN-e 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 87-102
ttp://dx.doi.org/10. ed- - pp87-102 « http://www.revista-estudios.deusto.es
92 http://dx.doi.org/10.18543/ed-62(1)-2019pp87-102 » hitp:// i dios.d / 6


http://legal.un.org/ilc/guide/6_3.shtml

Emerging legal issues: a bird’s-eye-view Maria Isabel Torres Cazorla

assisted reproductive techniques'®, the end of life issues'é, genetic engineer-
ing'’, the use of vaccines'®, organ trafficking'®, pandemics®, new diseases,
new medical treatments, may be mentioned and need to be regulated.

Bioethics, Health Law, and Biolaw?!, together with the labour of States,
medical associations and International Organizations (in the universal and
regional fields) must be analysed. Mostly in Europe, the labour of the
Council of Europe must be enhanced. Council of Europe’s instruments??,
together with judicial decisions of the European Court of Human Rights
must be taken into account®. As a recent example, the Strasbourg Court’s

15 See Mary Am Mason and Tom Ekman, Babies of Technology: assisted reproduc-
tion and the rights of the child (New Haven, London: Yale University Press: 2017).

16 See Stefania Negri, Self-determination, dignity and end-of-life care: Regulating
advance directives in international and comparative perspective (Leiden: Nijhoff (2011).

17 Nicole H. Kalupa, “Black Biology: Genetic Engineering, the Future of Bioterror-
ism and the Need for Greater International and Community Regulation of Synthetic Biol-
ogy”, Wisconsin International Law Journal 34, n. 4 (2017): 952-980.

18 See Michel Bélanger, Droit, éthique et vaccination: I’obligation vaccinale en ques-
tion (Bordeaux : Etudes hospitaliéres (2006).

¥ See Stefania Negri, “Transplant Ethics and International Crime of Organ Traffick-
ing”, International Criminal Law Review 16, 1.2 (2016): 287-303.

2 See Stefania Negri, “Emergenze sanitarie e diritto internazionale: il paradigm sa-
lute-diritti umani e la strategia global: di lotta alle pandemie ed al bioterrorismo”, in Studi
in onore di Vincenzo Starace, vol. 1 (Napoli: Editoriale Scientifica (2008): 571-605.

2! In the field of the European Society of International Law there is an Interest Group on
International Biolaw (see https://esil-sedi.eu/interest-groups/bio-law/), together with anoth-
er one referred to International Health Law (https://esil-sedi.eu/interest-groups/health-law/).
This is a good example of the interest of these issues for international lawyers, in particular.

22 The labour of the Council of Europe on biolaw is not new; see, concerning the Bi-
omedicine Convention and Protocols, Maria Isabel Torres Cazorla, “Las implicaciones de
los avances cientificos en el campo juridico y la necesidad de proteger los Derechos Hu-
manos: la entrada en vigor del Convenio relativo a los Derechos Humanos y la Biomed-
icina de 4 de abril de 19977, Revista Electronica Geriatrianet.com, n.2 (2000) and “El
“derecho a no ser informado” en el Convenio sobre biomedicina y sus protocolos adicion-
ales: ultimos avances de la mano del Protocolo relativo a los tests genéticos con fines
médicos”, in La obra juridica del Consejo de Europa (en conmemoracion del 60 Aniver-
sario del Consejo de Europa), ed. by Pablo Antonio Fernandez Sanchez (Sevilla: Gandul-
fo Ediciones (2010), 529-545).

B An overview of the activity of the Council of Europe on this field (the Oviedo
Convention and Protocols, the labour of the European Court of Human Rights and related
sites) may be seen at https://www.coe.int/en/web/bioethics/home; in particular the docu-
ment “Bioethics and the Case-Law of the Court” is an useful tool to study the labour of
the Strasbourg Court on this field (last accessed 2 September 2019). In the same way, see
Francesco Seatzu, “The Experience of the European Court of Human Rights with the
European Convention on Human Rights and Biomedicine”, Utrecht Journal of Interna-
tional and European Law, vol. 31, n. 81 (2015): 5-16.
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First Advisory Opinion under Protocol 16 may be mentioned?. This Opin-
ion, delivered by the French Court of Cassation (Cour de Cassation), deals
with a very specific family law matter, namely “the recognition in domestic
law of a legal-parent child relationship between a child born through a ges-
tational surrogacy arrangement abroad and the intended mother”®. There
are more questions to be solved in the near future about this and surround-
ing subjects.

3. Legal Challenges and New Technologies

Another aspect to be considered deals with legal challenges and new tech-
nologies: for example, big data®, blockchain?’, cryptocurrencies®, the use of

2+ See this Advisory Opinion, given the 10th of April 2019, at https://hudoc.echr.coe.
int/eng-press#{“itemid”:[“003-6380685-8364782”]} (last accessed 2 September 2019).

2 See Antonia Duran Ayago, “Protocolo n° 16 al Convenio Europeo de Derechos
Humanos y Gestacion por Sustitucion: primera consulta planteada por la Corte de
Casacion francesa y primera respuesta para seguir sin desbrozar del todo el camino”,
Revista General de Derecho Europeo, lustel, 48 (2019), at https://www.iustel.com/v2/
revistas/detalle revista.asp?id_noticia=421437&d=1 (last accessed 2 September
2019).

26 See Ana Beduschi, “The Big Data of International Migration: Opportunities and
Challenges for States under International Human Rights Law”, Georgetown Journal of
International Law, 49, n.3 (2018): 981-1017; Glenn Cohen, Holly Fernandez Lynch,
Effy Vayena and Urs Gasser, Big Data, Health Law and Bioethics (Cambridge, New
York: Cambridge University Press (2018); Viktor Mayer-Schonberger and Thomas
Ramge, “A Big Choice for Big Tech: Share Data or Suffer the Consequences”, Foreign
Affairs 97, n.5 (September-October 2018): 48-54; Scott Millwood, “Big Airlines with
Big Data: the European Competition Law Issues Associated with Price-Setting in the
Airline Industry Using Big Data Analytics and Machine-Learning and the Case for
Competition-by Design”, Air and Space Law 43, n.3 (2018): 287-301; Katarzyna
Poludniak-Gierz, “Personalization of Information Duties Challenges for Big Data Ap-
proach”, European Review of Private Law 26, 1. 3 (2018): 297-309; Maria Isabel Torres
Cazorla, “The Use of Big Data in Health-related questions: UNESCO and APEC per-
spectives” (Conference, Ateneo-Manila Law School, Manila, the Philippines, June
2018), a brief presentation at https://riuma.uma.es/xmlui/handle/10630/15756 (last ac-
cessed 2 September 2019).

27 See Primavera De Filippi and Aaron Wright, Blockchain and the Law: the Rule of
Code (Cambridge: Harvard University Press (2018); Robert Herian, “Taking Blockchain
Seriously”, Law and Critique 29, n.2 (2018): 163-171; Marcelo Corrales, Mark Fenwick
and Helena Haapio, Legal Tech, Smart Contracts and Blockchain (Singapore: Springer
(2019).

2 See Anton N. Didenko and Ross P. Buckley, “The Evolution of Currency: Cash to
Cryptos to Sovereign Digital Currencies”, Fordham International Law Journal 42, n.4
(2019): 1041-1094.
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artificial intelligence in unexplored areas®’, robotics®, cybercrime’! and
cybersecurity®?, or new weapons® are some relevant issues to be taken into

¥ See Visa A.J. Kurki and Tomasz Pietrzykowski, Legal Personhood: Animals, Arti-
ficial Intelligence and the Unborn (Cham, Switzerland: Springer (2017); Antje von Un-
gern-Sternberg, “Artificial Agents and General Principles of Law”, German Yearbook of
International Law 60 (2017): 239-266; Philipp Hacker, “Teaching Fairness to Artificial
Intelligence: Existing and Novel Strategies against Algorithmic Discrimination under EU
Law”, Common Market Law Review 55, 1.4 (2018): 1143-1185; Jani lhalainen, “Comput-
er Creativity: Artificial Intelligence and Copyright”, Journal of Intelectual Property Law
and Practice 13, n.9 (2018): 724-728; Sebastian Lohsse, Reiner Schulze and Dirk
Staudenmayer, Liability for Artificial Intelligence on the Internet of Things. Miinster Col-
loquium on EU Law and the Digital Economy (IV) (Universitdt Miinster: Centrum fiir
Europiisches Privatrecht (2018); Kenneth Payne, “Artificial Intelligence: A Revolution in
Strategic Affairs?”, Survival 60, n.5 (October-November 2018): 7-32; James Kwan,
James Ng and Brigitte Kiu, “The Use of Artificial Intelligence in International Arbitra-
tion: Where Are We Right Now?”, International Arbitration Law Review 22, 1.1 (2019):
19-26.

3% See Horst Eidenmiiller, “The Rise of Robots and the Law of Humans”, Zeitschrift
fiir europdisches Privatrecht 25, n.4 (2017): 765-777; Ozlem Ulgen, “Kantian Ethics in
the Age of Artificial Intelligence and Robotics”, Questions of International Law (October
2017): 59-83; Marcelo Corrales, Mark Fenwick and Nikolaus Forgd, Robotics, AI and the
Future of Law (Singapore: Springer (2018).

31 See Jan Kleijssen and Pierluigi Perri, “Cybercrime, Evidence and Territoriality:
Issues and Options”, Netherlands Yearbook of International Law 47 (2016): 147-173; 11-
ias Bantekas, “Cybercrime and its Sovereign Spaces: an International Law Perspective”,
in Legal Responses to Transnational and International Crimes: Towards an Integrative
Approach (Cheltenham: Edward Elgar Publishing (2017): 128-145; William A. Barletta,
“Toward a Universal Order of Cyberspace: Managing Threats from Cybercrime to Cyber-
war”, Global Review of Cyberlaw 2 (2017): 129-224; Tim Owen, Wayne Noble and Faye
Christabel Speed, New Perspectives on Cybercrime (Cham, Switzerland: Palgrave Mac-
millan (2017); Emilio Viano, Cybercrime, Organized Crime and Social Responses: Inter-
national Approaches (Cham, Switzerland: Springer Nature (2017); Hamid Jahankhaui,
Cyber Criminology (Cham, Switzerland: Springer (2018); Gorazd Mesko, “On Some
Aspects of Cybercrime and Cybervictimization”, European Journal of Crime, Criminal
Law and Criminal Justice 26, 1.3 (2018): 189-199.

32 See Rhea Siers, “Cybersecurity”, in Security Studies: An Introduction, ed. by Paul
D. Williams and Matt McDonald (London and New York: Routledge, 3%. edition (2018):
556-568.

3 See Armin Krishnan, Killer Robots: Legality and Ethicality of Autonomous Weap-
ons (Farnham, Burlington: Ashgate (2009); Noel Sharkey, “The Evitability of Autono-
mous Robot Warfare”, International Review of the Red Cross 94, n. 886 (2012): 787-799;
Paul J. Springer, Military Robots and Drones: A Reference Handbook (Santa Barbara,
California: ABC-Clio (2013); Elena del Mar Garcia Rico, “Altas Tecnologias, conflictos
armados y seguridad humana”, Araucaria: Revista Iberoamericana de Filosofia, Politica
y Humanidades, vol. 18, n. 36 (2016): 265-293; Alex Zavrsnik, Drones and Unmanned
Aerial Systems: Legal and Social Implications for Security and Surveillance (Cham:
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account. New technologies* and artificial intelligence must be confronted
with traditional law sectors such as human rights, privacy, liability, settle-
ment of disputes mechanisms or trade law. A mixture between International
regulations, civil law, criminal law and trade law raised its head. And the law
need to provide solutions (at the universal, regional and municipal level) to
the above- mentioned challenges.

4. The Relationship among Culture and Law

The relationship among culture and law?*® was one of the topics included
on the list of this panel concerning “Emerging legal Issues”, when the call for
papers of this Conference was launched. Unfortunately, no documents have
been submitted on the subject. I should try to fill this gap, introducing the
debate about a recent issue.

A particular scope will be adopted: territorial changes have displayed the
relevance of history, ancient treasures and their connection with a territory.
The annexation of the Crimean Peninsula® by the Russian Federation in 2014
provides a good example: it deals with the destiny of ancient treasures on an
exhibition in Amsterdam (the Netherlands) at the Allard Pierson Museum?®’.

The origin of this conflict between Ukraine, the Crimean Museums and
the Netherlands is as follows: On February 2014, the Allard Pierson Museum

Springer (2016); Alan L. Schuller, “At the Crossroads of Control: The Intersection of
Artificial Intelligence in Autonomous Weapon Systems with International Law”, Harvard
National Security Journal 2 (2017): 379-425; Francis Grimal and Jae Sundaram, “Combat
Drones: Hives, Swarms and Autonomous Action?”, Journal of Conflict and Security Law
23, n.1 (2018): 105-135; Wolff Heintschel von Heinegg, Rubert Fran and Tassilo Singer,
Dehumanization of Warfare: Legal Implications of New Weapons Technologies (Cham,
Switzerland: Springer (2018).

3 See Molly K. Land and Jay D. Aronson, New Technologies for Human Rights Law
and Practice (Cambridge, New York: Cambridge University Press (2018); William H.
Boothby, New Technologies and the Law in War and Peace (Cambridge, New York:
Cambridge University Press (2019); Leonie Reims, Regulating New Technologies in Un-
certain Times (The Hague, Berlin: Asser Press, Springer (2019).

35 See Carlos R. Fernandez Liesa, Cultura y Derecho Internacional (Alcala de
Henares: Universidad de Alcala (2012). The author describes this sector as an example of
the fortress of an expanding legal order (on p. 53).

% See a complete study of Crimea’s annexation on the book edited by Wladyslaw
Czaplinski, Slawomir Debski, Rafal Tarnogorski and Karolina Wierczynska, The Case of
Crimea’s Annexation under International Law (Warsaw: Scholar Publishing House
(2017). In the Spanish doctrine, see Ricardo Martin de la Guardia, Rodrigo Gonzalez
Martin and César Garcia Andrés, Conflictos Postsoviéticos. De la secesion de Transnis-
tria a la desmembracion de Ucrania (Madrid: Dykinson, S.L. (2017): 121-131.

37 See https://allardpierson.nl/en/ (last accessed 2 September 2019).
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(a Museum of the University of Amsterdam) premiered an exhibition named
“Crimea: Gold and Secrets of the Black Sea”®. This exhibition included 500
or so Scythian®* Art objects from five Ukrainian Museums (four of them
located in the Crimean Peninsula: Tavrida Central Museum, Kerch Historical
and Cultural Preserve, Bakhchisaray History and Cultural State Preserve and
National Preserve of Tauric Chersonesos). The museum number five —the
National Museum of History- is in Kiev, the Ukrainian capital.

Before the beginning of the exhibition on February 2014, loan agree-
ments between the representatives of the Allard Pierson Museum and their
counterparts of the five Ukrainian museums were signed. The loan agree-
ments stipulate that the Allard Pierson Museum would return the loaned
materials to each of the five museums in a timely manner after the expiration
of the term of the temporary storage for the purpose of demonstration. In
March 2014, Russian sent troops to Crimea, and the Autonomous Republic
of Crimea and Sevastopol became part of the Russian Federation. A question
emerged at the end of the exhibition: Who is the owner of the Scythian art
objects?®, The Allard Pierson museum was confronted with two competing
claims to the objects: the Ukrainian State on the one hand and the Crimean
Museums on the other. This is a dilemma. International Law, historical ties
with a territory and the need to preserve these antiquities for future genera-
tions are intertwined on this case. The majority of the world’s States and
International Organizations do not recognize Russia’s Annexation of Crimea
(and it is the case of the Netherlands, as an example)*!.

3% The alternate title of the exhibition (that was firstly displayed in the Landesmuseum
in Bonn) was “The Crimea: Greeks, Scythians and Goths at the Black Sea”. This is a
testimony of different civilizations the Crimean Peninsula has known, as part of the Silk
Road. See Evelien Campfens “Whose Cultural Heritage? Crimean Treasures at the Cross-
roads of Politics, Law and Ethics”, Art Antiquity and Law XXII, issue 3 (October 2017):
193-212.

3 See https://www.britannica.com/topic/Scythian (last accessed 2 September 2019).
The Scythians founded a powerful empire on what is now Crimea. They inhabited the
central steppes from the 9™ to the 1% century BC and in the 3" century BC were forced to
inhabit coastal areas of the Black Sea and Crimea. See Neil Kent, Crimea: A History
(London: Hurst & Company: 2016).

40" See Maria Nudelman, “Who Owns the Scythian Gold? The Legal and Moral Impli-
cations of Ukraine and Crimea’s Cultural Dispute”, Fordham International Law Journal
38 (2015): 1261-1297. She states that “this art disputes is right at the center of the two
ethical frameworks. The Crimean museums have made the argument that it is essential to
return the objects to Crimea for the objects’ and collections’ integrity and informational
preservation. Ukraine, however, argues that this dispute is simply part of the larger ques-
tion of Ukraine’s State sovereignty and cultural independence”, ibid.: 1284.

41 See the Resolution adopted by the United Nations General Assembly by 100 votes
in favour, 11 against and 58 abstentions (see GA/11493, 27 March 2014) as Doc. A/
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Some difficulties derived from this situation may be found: the Ukrainian
State is considered to be the lawful representative of Crimea but lacks effec-
tive control over the territory**; and any official act that could be understood
as a de facto recognition of the illegal situation —such as the return of the cul-
tural objects other than to the Ukrainian State- might cause political problems.

By July 2014 the Allard Pierson Museum suspended its obligations under
the loan agreements; it adopted the position that it had no interest in the
Crimean treasures and simply wanted to return the artefacts to the entitled
party. In fact, the nineteen objects borrowed by the National Museum of His-
tory of Ukraine in Kiev were returned in August 2014. On November 2014,
the four Crimean Museums filed a lawsuit before the District Court in
Amsterdam against the Allard Pierson Museum. They claim that the art
objects should be returned to the institutions with the strongest cultural her-
itage ties.

On December 2016, the Civil Chamber of the Amsterdam District Court
held in favour of the Ukrainian State and ordered the return of the objects to
Kiev on the basis of the 1970 Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
Property®. The Dutch Court held that the Crimean annexation was “a material

RES/68/262 (1 April 2014) that states in the last paragraphs: “5. Underscores that the
referendum held in the Autonomous Republic of Crimea and the city of Sevastopol on 16
March 2014, having no validity, cannot form the basis for any alteration of the status of
the Autonomous Republic of Crimea and the city of Sevastopol.

6. Calls upon all States, International Organizations and Specialized Agencies not to
recognize any alteration of the status of the autonomous Republic of Crimea and the city
of Sevastopol on the basis of the above-mentioned referendum and to refrain from any
action or dealing that might be interpreted as recognizing any such altered Status”.

In the same way, the Parliamentary Assembly of the Council of Europe passed a res-
olution with a similar content the 9 of April 2014 and the European Union adopted restric-
tive measures or sanctions against the Russian Federation.

42 On this regard, the Law passed by Ukraine the 15 April 2014 (with some changes
set forth on May 2014) on Securing the Rights and Freedoms of Citizens and the Legal
Regime on the Temporarily Occupied Territory of Ukraine) may be mentioned. Article 1,
on the “Legal Status of the Temporarily Occupied Territory of Ukraine, states as follows:
“The temporarily occupied territory of Ukraine (here and after- temporarily occupied
territory) is an integral part of the territory of Ukraine. The application of the Constitution
and the laws of Ukraine shall extend to such territory”. The need to preserve cultural her-
itage is mentioned on article 5, paragraph 7, with this content: “The responsibility for
protection of cultural heritage in the temporarily occupied territory shall be placed on the
Russian Federation as the occupying power in accordance with the norms and principles
of international law”.

4 Paris, 14 November 1970 (1970 UNESCO Convention) at http://www.unesco.org/
new/en/culture/themes/illicit-trafficking-of-cultural-property/1970-convention/ (last ac-
cessed 2 September 2019).
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change in circumstances”; and this fact justifies the termination of the Allard
Pierson Museum’s contractual obligations*. As a consequence of this:

a) The loan agreement between the Crimean Museums and the Allard

Pierson Museum is dissolved.

b) The Allard Pierson Museum shall transfer the loan objects to the
National Historical Museums of Ukraine in Kiev in its capacity as cus-
todian of the Crimean Objects designated by the Ukrainian State.

¢) Pending an appeal, the artefacts shall remain in storage at the Allard

Pierson Museum.

d) Ukraine shall pay storage and insurance costs to the Allard Pierson

Museum®.

This table describes the arguments of the Crimean Museums, on the one

hand, and Ukraine, on the other:

Crimean Museums

UKkraine

The objects loaned should be returned
to them on the basis of the guarantees
contained in the loan agreements.

The loan agreements considered the
objects as part of the “museum fund of
Ukraine”.

The objects can be traced back a thou-
sand years to civilizations that lived in
the Crimean Peninsula, the true home of
them.

According to Ukraine’s cultural heritage
laws, cultural heritage and archaeologi-
cal objects located in Ukraine are State

property.

The objects have been discovered, stud-
ied and preserved by the Crimean Mu-
seums.

On the basis of its sovereign rights over
the Crimean territory, the objects are
part of its national patrimony, protected
by international conventional law.

The objects are considered the cultural
heritage of Crimea (with real experts on
Crimean ancient history).

A Decree of 2 February 2000 designed
the collections of the four Crimean mu-
seums as State Property.

The loss of them means the loss of the
cultural code of Crimean people.

The export licences have expired, re-
sulting in an illicit situation.

4 See Amsterdam District Court, 14 December 2016, case number HA ZA 14-1179/

ECLLI:NL:RBAMS:2016:8264; this judgment (in Dutch), may be seen at https://uitsprak-
en.rechtspraak.nl/inziendocument?id=ECLI:NL:RBAMS:2016:8264 (last accessed 2
September 2019).

4 See Evelien Campfens and Irina Tarsis, “Cri-me-a-river! Crimean Gold in the
Crosshairs of Geopolitics”, International Foundation of Art Research Journal 18, n.1
(2017): 36-48. On their opinion, “this case offers a wealth of political, legal and ethical
dilemmas for experts in the field of cultural property disputes”, at 38. The conclusions of
this verdict at 46.
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Crimean Museums

Ukraine

The principle of integrity of museum
collections must be applied to this case.

The ownership of all archaeological ob-
jects finds in the State of Ukraine.

The loan agreements stipulated that the
Allard Pierson Museum would return the
loaned materials to each of the five muse-
ums in a timely manner “after the expira-
tion of the term of the temporary storage
for the purpose of demonstration”.

Ukraine considers Crimea to be tem-
porarily occupied. The UNESCO Con-
vention and The Hague Convention
and Protocol set up an obligation to the
Netherlands to keep the objects safe and
out of the hands of the occupying State.

The Autonomous Republic of Crimea

The owner of the objects is Ukraine.

should be considered the owner of the
majority of the loaned objects.

Source: Author’s creation based on bibliographical references.

In January 2017, the Crimean Museums lodged an appeal; on August
2019 it is still pending. Maybe, another ways should be explored by the par-
ties, because this is a clear example of a judicial decision that will not solve
all the surrounding questions. Who owns the Crimean past?*® A difficult
question to be solved...and “there is no heritage without conflict”’.

Another side of the coin is the need to fight against illicit trafficking in
works of art®; the European Union*, UNESCO and Interpol®! have a very
prominent role to play. This is another circle that must be closed.

46 This is the title of a study made by Rob van der Laarse, “Who Owns the Crimean Past?
Conflicted Heritage and Ukrainian Identities”, in A Critical Biographic Approach to Eu-
rope’s Past: Conference Ename, Dirk Callebaut (ed.), (Gent, November 28-29 2014): 15-52.

47 See Van der Laarse, Who Owns.. .40.

4 See Peter B. Campbell, “The Illicit Antiquities Trade as a Transnational Criminal
Network: Characterizing and Anticipating Trafficking of Cultural Heritage”, Internation-
al Journal of Cultural Property 20, n.2 (2013): 113-153; Juris Kila and Marc Balcells,
Cultural Property Crime: an Overview and Analysis on Contemporary Perspectives and
Trends (Leiden, Boston: Brill (2015); Saskia Hufnagel and Duncan Chappell, The Pal-
grave Handbook on Art Crime (London: Palgrave Macmillan (2019).

4 See Maria Isabel Torres Cazorla, “La lucha contra el trafico ilicito de bienes cultur-
ales y obras de arte: pasos dados en pos de este objetivo en la Union Europea y sus impli-
caciones para Espafia”, in Esparia y la Union Europea en el orden internacional, Joaquin
Alcaide Fernandez & Eulalia Petit de Gabriel (eds.) (Valencia: Tirant lo Blanch (2017):
1363-1373; Maja R.J. Dehouck, “Balancing Markets, Morals and Law: The Fight to Reg-
ulate Illicit Trafficking in Cultural Goods and the EU Regulation on the Import of Cultur-
al Goods”, Art, Antiquity and Law 24, n.1 (2019): 1-37.

0 See Zsuzanna Veres, “The Fight Against Illicit Trafficking of Cultural Property:
The 1970 UNESCO Convention and the 1995 UNIDROIT Convention”, Santa Clara
Journal of International Law 12, 1.2 (2014): 91-116.

51 See https://www.interpol.int/Crimes/Cultural-heritage-crime/The-issues-cultur-
al-property (last accessed 2 September 2019).

Estudios de Deusto
© Universidad de Deusto « ISSN 0423-4847 « ISSN-e 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 87-102
http://dx.doi.org/10.18543/ed-62(1)-2019pp87-102 « http://www.revista-estudios.deusto.es/

100 14


https://www.interpol.int/Crimes/Cultural-heritage-crime/The-issues-cultural-property
https://www.interpol.int/Crimes/Cultural-heritage-crime/The-issues-cultural-property

Emerging legal issues: a bird’s-eye-view Maria Isabel Torres Cazorla

III. SAILING A TERRA INCOGNITA

These are some reflections to admit a question of fact: we are sailing the
legal world and, as sailors of a terra incognita there are more questions than
answers at this preliminary stage of this twenty-first century. We can dis-
cover this terra incognita on some pictures of Fernando Zdbel*?, the Spanish
painter born in the Philippines.

An analysis of emerging legal issues give us the notion of ius gentium for
new and revolutionary issues>; the evolution of humanity is full of examples
of revolutionary ideas that have been transformed into fundamental concepts
(i.e.: the notions of genocide and crimes against humanity before the Nurem-
berg trials)**. The ideas of new and emerging are always relative. After a
lapse of time, we hope that these emerging issues will be transformed into
realities, sailing the legal world. And, as sailors, I finish this key- note with
the words of José Rizal, on his “Song of the Wanderer>:

“Anxious, he seeks joy everywhere
and joy eludes him and flees

a vain shadow that mocks his yearning
and for which he sails the seas”.
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Abstract

This paper is divided into two different parts. In the first one, a comparative study
between the Spanish and Philippine succession law is made. Our basic assumption is
that both regulations are parallel, and we focus our analyses on the most relevant
differences.

First we will study the current Succession Law in the Philippines and in Spain
from a positivist perspective, then we will carry out a deeper analysis from another
perspective. This is not going to be a traditional study focused on the conflicts
between the rights of the forced heirs “legitimarios”, and the liberty of the testator.

! This paper was presented in the 5 International Scientific Congress Five Centuries
Sailing the Legal World, that took place in the University of Deusto, Bilbao, Spain on
17-18-19 June of 2019.

2 This small piece of work is offered as a tribute to Prof. Ruben F. Balane, guideline
and model for generations of jurists.

Estudios de Deusto
© Universidad de Deusto * ISSN 0423-4847 « ISSN-¢ 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 103-145
1 http://www.revista-estudios.deusto.es/ 1 03



A different approach to the study of “forced shares” or “legitimas™... José Manuel de Torres Perea

We offer here a wider perspective based on a philosophic approach. In fact, we would
like to contribute something new to the traditional academic debate. Therefore, we
will dive deeper into the philosophical arguments to try to find reasons to maintain or
reduce or remove the forced shares from our Civil Codes. This research is connected
with the need of the Law to act as a tool to achieve certain purposes. In fact, Civil
Law could be only a mechanism to solve conflicts and to apply the “ius suum quique
tribuendi” principle. However, the lawmaker should also establish the framework in
which a society may evolve. This study seeks to identify this framework in the sphere
of succession law.

Keywords

Spanish and Philippine Succession Law, Civil Code, forced shares, inheritance,
evolution of law, illegitimate children, usufruct of the widowed spouse, justification
of forced shares, welfare state model.

Resumen

Este articulo se divide en dos partes bien diferenciadas. En la primera realizamos
un estudio comparativo del derecho de sucesiones tanto en el Cédigo Civil espafiol
como en el filipino. Se trata de dos ordenamientos muy similares, por lo que centra-
mos nuestro estudio en las mas relevantes diferencias entre ambos.

En la segunda parte se realiza un analisis distinto al tradicional. No se trata de
evaluar los conflictos entre los distintos legitimarios, entre la libertad de testar y el
limite que suponen las legitimas; un estudio basado en el individualismo y en los
intereses de cada individuo. Por el contrario nuestra perspectiva es filosofica y socio-
logica. De hecho estudiamos la conveniencia de mantener, reducir o suprimir el sis-
tema de legitimas, atendiendo a razones que trascienden el mero positivismo. Se trata
de construir nuestra critica o propuesta a partir de cimientos fundados en argumentos
filosoficos. Es cierto que el Derecho Civil esta ideado como un mecanismo para
resolver conflictos entre individuos, en el que rige el “ius suum cuique tribuere”. Sin
embargo, no debe obviarse ni la funcion social de la propiedad, ni el hecho de que el
legislador deberia tener como deber la creacién de un marco normativo suficiente
para que la sociedad pueda evolucionar, coadyuvando a su mejora: sobre ese marco
es este estudio.

Palabras clave

Derecho de sucesiones espaiiol y filipino, Codigo civil, legitimas, herencia, evo-
lucion del derecho, hijos ilegitimos, usufructo del conyuge viudo, justificacion de las
legitimas, Estado de bienestar.
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Summary: 1. INTRODUCTION. II. MOST RELEVANT DIFFERENCES BETWEEN
BOTH SYSTEMS. 1. Testate succession. 1.1. Form of testaments. A) Attest-
ed last will. B) Handwritten last will. C) Special last wills. 1.2. Forced
heirs. A) Most important differences between both legal systems.
B) Forced heirs in Spanish Law. C) Forced heirs in Philippine Law.
C.1. Introduction. C.2. Combinations affecting legitimate children.
C.3. Combinations affecting illegitimate children. C.4. Combinations af-
fecting legitimate parents. C.5. Combinations affecting the surviving
spouse. C.6. Residual rules. 2. Intestate succession. 2.1. Shared general
rules. 2.2. Spanish classification of legal heirs. 2.3. Philippine classifica-
tion of legal heirs. III. JUSTIFICATION OF THE FORCED SHARES OR “LEGITI-
MAS” IN THE CURRENT SPANISH AND PHILIPPINE SUCCESSION LAw. 1. His-
toric background. 1.1. Historic sources. 1.2. Forced share or “legitima”
in Spanish territories with own Civil Law. 1.3. The force shares in ac-
cordance with the Spanish Constitutional principles. 1.4. Legitimate in
other European territories. 2. The controversial doctrinal debate about
the justification of the forced shares. 2.1. Doctrinal positions that limit or
abolish the force shares. A) Share of descendants. B) Share of ascend-
ants. C) Share of the widowed spouse. 3. Rethinking this new doctrinal
approach to the forced shares in our Succession Laws. 3.1. Current ap-
proach. 3.2. Constructive criticism. A) Analysis of the three traditional
arguments in favour of the removal of forced shares. B) Is there a duty to
facilitate a dignified life to close relatives?. IV. CONCLUSIONS. 1. What
could be a reasonable legal positioning of the lawmaker nowadays?.
2. De lege ferenda proposals. 3. Pro portio legitima. LITERATURE.

[. INTRODUCTION

Spanish and Philippine Succession Law are based on the same concepts, tra-
ditions and Civil Code. In fact, the Civil Code of the Philippines of 1950 tries to
improve the Spanish Civil one, which was up until then in force in the archipel-
ago. Therefore, the current Philippine Civil Code is based on the Spanish ver-
sion. In fact, most of the articles in the Philippine Civil Code are cross referenced
to the original article in the Spanish Civil Code. In fact, the most significant
Philippine Civil Law professor, José¢ B.L. Reyes, wrote in 1975: “the Code
Commission had not substantially altered the defective structure of the Spanish
Civil Code of 1889, but merely grafted or superimposed thereon the amend-
ments that it saw fit to introduce. .. Its skeleton is substantially that of its Spanish
predecessor, already sharply criticized by Felipe Sanchez Roman.””

3 Reyes, J.B.L. “Reflections on the Reform of Hereditary Succession”, Phil. L.J.
Vol.50, 1975, (277-292) p.277.
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One of the sections of the Philippine Civil Code that has maintained a
close connection with that of its Spanish roots is Succession Law. In fact,
Philippine law on succession is mostly Spanish Law. Out of a total of 332
articles, only 29 originate from North American Law*. In this article we
seek to analyse the similarities and differences between both succession
laws, in order to be able to propose different possibilities for a future evo-
lution of both twin systems, especially in matters of inheritance forced
shares.

In brief, law of Succession, is defined in both legal systems as a mode of
acquiring ownership. In fact, art 712 of the Philippine Civil Code’ (PCC)
repeats the content of art. 609 of the Spanish Civil Code (SCC); as well as art.
777 PCC? repeats art. 657 SCC when referring to when the succession takes
place.

Therefore, we can affirm that the regulation of Succession Law in both
codes is parallel, however there are important differences that we should take
into account: Perhaps the most important one is that the Spanish Law

4 We begin this paper with the words of the eminent Philippine jurist, Justice José
Benedictino Luis Reyes, who describes the Philippine succession system as following: “It
is generally adverted that our rules of succession mortis causa proceed from an imperfect
blending of three systems with contrasting philosophies. (1) The Germanic concept of the
universal heir who, upon the death of the predecessor, directly and immediately steps into
his shoes and at one single occasion (uno ictus); without any formalities whatsoever, ac-
quires en bloc the universality of all his surviving or transmissible rights and obligations,
in an automatic subjective notation therein, unless the heir should repudiate and reject the
inheritance (2) the Franco-Spanish system, where like in the German, there is an acquisi-
tion of the estate by universal title but only upon acceptance by the heir, who may do so
when the chooses, (with retrospective effect) unless required to decide earlier by the
creditors or the Court; and (3) the Anglo-American (Common Law) system that, upon the
death of the predecessor, the estate must first be liquidated, the assets marshalled and the
debts paid or settled under judicial supervision, by an intervening trustee or personal rep-
resentative (administrator or executor) before the net residue is taken over the successor.
The second seems to be the system of the (Philippine) Civil Code, and under it, the uni-
versality of property rights, and obligations of the decedent are transmitted to the heir in
bloc, as an entire mass, form the moment of death. As interpreted by the Supreme Court
the hereditary rights of the successors become automatically vested in them from and after
the death of their predecessor even before judicial recognition of their heirship.” Balane,
Ruben F., Jottings and Jurisprudence in Civil Law. Succession, Central Book Supply
INC, Quezon City, 2016,p.3-4

5 Art. 712 PCC: “Ownership is acquired by occupation and by intellectual creation.
Ownership and other real rights over property are acquired and transmitted by law, by
donation, by testate and intestate succession, and in consequence of certain contracts, by
tradition. They may also be acquired by means of prescription”.

¢ Art. 777 PCC: “The rights to the succession are transmitted from the moment of the
death of the decedent”.
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abolished the distinction between legitimate and illegitimate children in
19817, while the Philippine law keeps it.

The second important difference is that the 19508 Philippine lawmaker
decided to abolish the “mejoras” or betterments in favour of children or
descendants. It was said that the betterments could not be accepted by a soci-
ety accustomed to not discriminating between children. Therefore, keeping
the betterment would subvert the essence of the Philippine family relation-
ship. What it has not, however, been an obstacle in the PCC to maintain the
legal distinction between legitimate and illegitimate children.

The third important distinction is that while the widowed spouse reserve
ruled by arts 834-839 SCC was abolished in the PCC, the so called “reserva
troncal” of art. 811 SCC was recovered in the Philippines by the legislator of
1950, after being forbidden during the American rule’. It is curios to compare
the Philippine Civil Code with the other current Spanish Civil Code model
from Puerto Rico, that chooses just the reverse option. This is to keep the
widowed spouse reserve, but to abolish the lineal one.

The fourth difference has been the abolition of two types of substitutions
the so called “pupilar” substitution ruled by art. 775 SCC and the “ejemplar”
substitution of art. 776 SCC. However, the other two types, the simple or vul-
gar, and the “fideicomisaria” substitutions, have been maintained in the Phil-
ippine Code (arts 857-870).

The fifth difference refers to the share of the legitimates rights, that had
been changed in the PCC, that includes an extended list of combinations tak-
ing into account the distinction between legitimate and illegitimate children.

The form of testaments is also different in both countries, being substi-
tuted the Spanish notarial last will by the so called attested one in the PCC
(arts.84-819). The only other type of testament in the Philippine Code is the
handwritten one (olografo), therefore the closed testament and the special
ones were abolished by the Code of 1950. The PCC also provides for greater
powers to prove the existence of last wills. In fact, it now allows ante mortem
probate of wills, during the lifetime of the testator.

Moreover, the PCC applies art 739, that rules on the cases of prohibited
donations, to the law on succession. In accordance with this article the

7 Ley 11/1981, de 13 de mayo, de modificacion del Codigo Civil en materia de fili-
acion, patria potestad y régimen econémico del matrimonio. BOE 19th May 1981.

8 Civil Code of the Philippines . Republic Act. N0.386.

% Art. 891 PCC: “The ascendant who inherits from his descendant any property which
the latter may have acquired by gratuitous title from another ascendant, or a brother or
sister, is obliged to reserve such property as he may have acquired by operation of law for
the benefit of relatives who are within the third degree and who belong to the line from
which said property came”.
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following are void donations: a. those made between persons who are guilty
of adultery’ or concubinage at the time of the donation. b. Those made
between persons found guilty of the same criminal offence, in consideration
thereof. c¢. Those made to a public officer, or his wife, descendants or ascend-
ants, by reason of his office. Therefore, we find that sometimes the PCC and
the Philippine Criminal Code maintain criteria from the nineteenth century.
Finally, there is also a difference in the list of intestate succession combi-
nations as a result of the distinction between legitimate and illegitimate chil-
dren. For the rest, both systems, maintain the same rules on Succession Law.

II. MOST RELEVANT DIFFERENCES BETWEEN BOTH SYSTEMS

Having introduced the broad differences between Spanish and Philippine
successions Law, I would now like to focus on some significant points in
both testate and intestate succession.

1. Testate succession
1.1. Form of testaments

A) Attested last will

In the Philippines there are only two types of testaments. In each case the
last will must be in writing and executed in a language or dialect known to
the testator. In fact, the attested last will is the common one. It is ruled by art.
805 PCC' and it must be signed at the end thereof by the testator himself or
the testator’s name is written by some other person in his presence, and by his
express direction, and attested and signed by three or more credible witnesses
in the presence of the testator and the other one. The testator or the person
requested by him to write his name and the instrumental witnesses of the last

10° Art. 805 PCC: “Every will, other than holographic will, must be subscribed at the
end thereof by the testator himself or by the testator’s name written by some other person
in this presence, and by his express direction, and attested and subscribed by three or more
credible witnesses in the presence of the testator and of one another. The testator or the
person requested by him to write his name and the instrumental witnesses of the will, shall
also sign, as aforesaid, each and every page thereof, except the last on the left margin, and
all the pages shall be numbered correlatively in letters placed on the upper part of each
page. The attestation shall state the number of pages used upon the will is written, and the
fact that the testator signed the will and every page thereof, or caused some other person
to write his name, under his express direction in the presence of the instrumental witness-
es, and that the latter witnessed and signed the will and all the pages thereof in the pres-
ence of testator and of one other”.

Estudios de Deusto
© Universidad de Deusto « ISSN 0423-4847 « ISSN-¢ 2386-9062, Vol. 67/2, julio-diciembre 2019, pags. 103-145
1 08 http://dx.doi.org/10.18543/ed-62(1)-2019pp103-145 « http://www.revista-estudios.deusto.es/



A different approach to the study of “forced shares” or “legitimas™... José Manuel de Torres Perea

will, shall also sign on the left side of each page except the last one, and all
the pages shall be numbered consecutively in letters placed on the upper part
of each one. It is interesting to underline that the origin of this type of testa-
ment was the Spanish notarial one, in fact the form of the draft of the attested
last will reminds us of the notarial Spanish model. It is important to remark
that due to the American influence, the notarial system has been changed in
the Philippines which has adopted the American style. Therefore, the so
called “Notary” in the Philippines is only a special type of witness.

On the Spanish side, the last will is called an open one whenever the tes-
tator executes his last will in the presence of the persons who must authorize
the act, who are made aware of the dispositions made therein. This type of
testament is referred to in art.679 SCC. Moreover, the art. 695 CC explains
the process to make it. This article states that the testator shall express, orally
or in writing, his last will to the Notary Public. The Notary drafts the last will
in accordance with such statements, and stating the place, year, month, day
and time of its execution. After advising the testator of his right to read it by
himself, the Notary Public shall read it out loud for the testator to declare if
it conforms to his intentions.

In addition, in Spanish Law there exists another type of notarial testa-
ment, the so called closed one, which has been abolished in the current Phil-
ippine Civil Code''.

B) Handwritten last will

The other Philippine type of testament is the handwritten one, that the
PCC calls holographic and it is equivalent to the Spanish “testamento ologr-
afo”. The Philippine Code (arts. 810-811) states that a holographic last will
must be entirely written, dated, and signed by the hand of the testator him-
self. It is subject to no other form, and may be made in or out of the Philip-
pines, and need not be witnessed. In addition, it shall be necessary that at
least one witness who knows the handwriting and signature of the testator
explicitly declares that the last will and the signature are in the handwriting
of the testator. If the last will is contested, at least three of such witnesses

' Tn accordance with art. 680 SCC a testament shall be closed when the testator,
without revealing his last will, declares that it is contained in the document presented to
the persons who are authorized to act. It must be done before a competent Notary and the
latter or the testator can request the presence of two witnesses. It must be in a sealed en-
velope and authorized by the Notary by means of a certificate. After authorization of the
closed testament, the Notary Public shall deliver it to the testator, after including an au-
thorized copy of the deed of execution in his ordinary official files. The testator may keep
in his possession the closed testament, or entrust it to the care of a trusted person, or
consign it in the possession of the authorizing Notary Public, to be kept in his files.
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shall be required. In the absence of any competent witness referred to in the
preceding paragraph, and if the court deems it necessary, expert testimony
may be resorted to.

On the Spanish Side, the so called “testamento olografo” is ruled by arts.
678 and 688 SCC. A last will shall be called “oldgrafo” when the testator
writes it by himself. The handwritten will may only be made by persons who
are of legal age. However, the Spanish notarial testament can be made by a
14 years old testator. The handwritten testament, in order to be valid, must be
written out in full and signed by the testator, stating the year, month and day
on which it is made. If it contains words which have been crossed out,
amended or written between the lines, such changes will have to be initialed
by the testator in order to be valid.

C) Special last wills

Finally, the Philippine Civil Code has abolished all the special testaments
which are contained in the Spanish one: the military testament'?, the mari-
time testament!®, the testament granted by a Spanish person in a foreign
country'4, the testament made when there is a risk of death!> and the testa-
ment made during an epidemic'®.

1.2. Forced heirs

A) Most important differences between both legal systems

In both legal systems the law imposes on the testator the obligation to
make certain patrimonial attributions to his forced heirs to satisfy their
“legitima portio” or legitime (the part of the inheritance to be transferred to
them by law). The title by which these attributions are made (adjudication
of forced shares or legitimates) remains at the will of the testator: appoint-
ment of the heir, legacy or donation inter vivos (which works as advance
payment).

The most important differences between the PCC and the SCC relating to
the matter of forced heirs are the following: Distinction between legitimate
and illegitimate children in PCC, however, the latter grants succession rights
to spurious children, which are those of parents who are disqualified from

12 The military testament is ruled by art. 716 SCC

13 The maritime testament is ruled by art. 722 SCC

4 The testament granted by a Spanish person in a foreign country is ruled by arts.
732,734 SCC

15 The testament made in risk of death is ruled by art. 700 SCC

16 The testament made during an epidemic is ruled by art. 701 SCC
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